
CONNECTICUT PUBLIC 

INTEREST LAW JOURNAL 
 
   

VOLUME 12 FALL-WINTER 2012 NUMBER 1 
   

 

 

From Marginalizing Economic Discourse with 

Security Threats to Approbating Corporate Lobbies 

and Campaign Contributions 

ROBERT BEJESKY
†
 

I. INTRODUCTION 

Can government responses that suppress speech rights in historical eras 

commence trends that structure private sector involvement in modern day 

political landscapes, such as in the cases of money being equated to 

political speech via campaign contributions or through the expansion of 

corporate lobbying?  What if government restraints on speech during those 

historical eras were post facto condemned as unnecessary?  Perhaps 

negative remnants of a reproached era should be extirpated since 

democracy presumes that constituents influence representatives,
1
 citizens 

should be accurately apprised of issues,
2
 and individuals should be able to 

voice opinions to cultivate a free flow of information in accordance with 
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1 Kevin Robins et al., Propaganda, Information and Social Control, in PROPAGANDA, 

PERSUASION AND POLEMIC 1, 8, 16 (Jeremy Hawthorn ed., 1987) (“[P]ropaganda and information 
management are normative aspects of modern democratic societies” but they are “inherently 

totalitarian.”). 
2 JOHN DEWEY, DEMOCRACY AND EDUCATION: AN INTRODUCTION TO THE PHILOSOPHY OF 

EDUCATION 4–5 (1916) (“[C]ommunication is the way in which [citizens] come to possess things in 

common” and build a “consensus.”). 
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First Amendment rights.
3
  Justice Brandeis wrote that “those who won our 

independence believed . . . that the greatest menace to freedom is an inert 

people; that public discussion is a political duty; and that this should be a 

fundamental principle of the American government.”
4
 

Should a government preemptively incite and unify societal sentiment 

on what officials perceive to be a noble purpose even if a supermajority of 

the populace would not rationally choose that policy?  Should government 

preemptively shape public perceptions, including by making spurious 

information underlying decidedly contentious measures seem 

demonstrable?  Clearly, the discourse of government leaders constitutes 

political power,
5
 and citizens have been induced to action by highly 

emotive rhetoric.
6
  History reveals that many U.S. administrations 

conducted operations to preemptively mold populace preferences while 

inferring that “manufacturing consent” was acceptable in democracy.
7
 

 

 

 

 

                                                                                                                          
3  U.S. CONST. art. I (“Congress shall make no law . . . abridging the freedom of speech, or of the 

press”).  The Amendment seeks to preserve a free flow of information, but the Court did not begin to 

address free speech questions until the first half of the twentieth century.  Potter Stewart, Or of the 

Press, 26 HASTINGS L.J. 631, 632 (1974-75).  When government infringes a First Amendment Right, it 

has the burden of proving that restrictions are warranted.  Young v. Am. Mini Theatres, 427 U.S. 50, 76 

(1975). 
4 Whitney v. California, 274 U.S. 357, 375 (1927) (Brandeis & Holmes, JJ., concurring). 
5 JOHN R. SEARLE, FREEDOM AND NEUROBIOLOGY: REFLECTIONS ON FREE WILL, LANGUAGE, 

AND POLITICAL POWER 105 (2004) (“[P]olitical powers are . . . linguistically constituted.”).  DAVID I. 

KERTZER, RITUAL, POLITICS, AND POWER 24–32 (1988) (symbols and rituals portray and constitute 
power); Max Lerner, Constitution and Court as Symbols, 46 YALE L.J. 1290, 1293 (1937) (“Men 

possess thoughts, but symbols possess men.”). 
6 GARTH S. JOWETT & VICTORIA O’DONNELL, PROPAGANDA AND PERSUASION 103 (4th ed. 

2006); Noam Chomsky, “Consent Without Consent”: Reflections on the Theory and Practice of 

Democracy, 44 CLEV. ST. L. REV. 415, 425 (1996). 
7 NOAM CHOMSKY, NECESSARY ILLUSIONS: THOUGHT CONTROL IN DEMOCRATIC SOCIETIES 16–

17 (1989); EDWARD BERNAYS, PROPAGANDA 52 (1928) (“Modern propaganda is a consistent, enduring 

effort to create or shape events to influence the relations of the public to an enterprise, idea or group.”); 

Id. at 71 (“If we understand the mechanism and motives of the group mind, is it not possible to control 
and regiment the masses according to our will without their knowing about it?”); Richard Delgado, The 

Language of the Arms Race: Should the People Limit Government Speech?, 64 B.U. L. REV. 961, 991 

(1984); Chomsky, supra note 6, at 424 (some believed “engineering consent” was necessary in 
democracy).  The Bush administration assuredly used propaganda operations that abetted false public 

understanding of threats.  Robert Bejesky, Cognitive Foreign Policy: Linking al-Qaeda and Iraq,  56 

HOW. L.J. (forthcoming Fall 2012) [hereinafter “Bejesky, CFP”]; Robert Bejesky, Weapon Inspections 
Lessons Learned: Evidentiary Presumptions and Burdens of Proof, 38 SYRACUSE J. INT’L L. & COM. 

295, 370–75 (2011); Robert Bejesky, Intelligence Information and Judicial Evidentiary Standards, 44 

CREIGHTON L. REV. 811, 875–82 (2011); Robert Bejesky, Public Diplomacy or Propaganda? Targeted 
Messages and Tardy Corrections to Unverified Reporting, 40 CAP. U. L. REV. (forthcoming 2012) 

[hereinafter “Bejesky, PDP”]. 
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Under this shepherding theory, if the populace is captive, gullible,
8
 or 

incapable of discriminating truth from falsity,
9
 then a “parental theory”

10 
of 

democracy could be preferable to a free market of ideas that might subvert 

predominant social interests.
11

  Ideally, government could filter out “false, 

deceptive, negative, divisive, and immoral contaminants to [provide] only 

pure, trustworthy, and positive information to the populace.”
12

  Professor 

Kurt Lewin, a forerunner in social psychology, advocated that 

“gatekeepers” vet the portrayal of news,
13

 which may have analogies today 

in the form of White House informational superiority and media editorial 

boards and control rooms.
14 

 The power of the mass media can play an 

intricate role
15

 in either stimulating conformity or promoting diversity of 

opinion. 

Government might intensify control over the substance of discourse 

and stymie the free flow of information as an interim measure when 

democratic institutions are being solidified, such as in early U.S. history 

with sedition prosecutions,
16

 when government may be risk averse, or 

                                                                                                                          
8 JOWETT & O’DONNELL, supra note 6, at 162 (Professor E.D. Martin opined: “Propaganda offers 

ready-made opinions for the unthinking herd.”); NOAM CHOMSKY, DETERRING DEMOCRACY 357 

(1992) (sarcastically noting that propaganda serves “to prevent the ignorant masses from interfering 
with public affairs”). 

9 Richard E. Petty, Joseph R. Priester, & Pablo Brinol, Mass Media Attitude Change: Implications 

of the Elaboration Likelihood Model of Persuasion, in MEDIA EFFECTS: ADVANCED IN THEORY AND 

RESEARCH 155–56 (Jennings Bryant & Dolf Zillman eds., 2d ed. 2002); David O. Sears & Rick 

Kosterman, Mass Media and Political Persuasion, in PERSUASION: PSYCHOLOGICAL INSIGHTS AND 

PERSPECTIVES 251, 254 (Timothy C. Brock & Shawn Shavitt eds., 1994). 
10 Frances H. Foster, Information and the Problem of Democracy: The Russian Experience, 44 

Am. J. Comp. L. 243, 265 (1996). 
11 Id.   
12 Id.; HAROLD D. LASSWELL, PROPAGANDA TECHNIQUE IN THE WORLD WAR I 220–21 (1927) 

(“[P]ropaganda is one of the most powerful instrumentalities in the modern world . . . a new and subtler 

instrument must weld thousands and even millions of human beings into one amalgamated mass of hate 
and will and hope.  A new flame must burn out the canker of dissent and temper the steel of bellicose 

enthusiasm.”).  Early thinkers on propaganda contended that humanitarian elites needed to guide the 

U.S. populace for the peoples’ own benefit.  NOAM CHOMSKY, IMPERIAL AMBITIONS: CONVERSATIONS 

ON THE POST-9/11 WORLD 23 (2005); JOWETT & O’DONNELL, supra note 6, at 162. 
13 JOWETT & O’DONNELL, supra note 6, at 170; EVERETT M. ROGERS, A HISTORY OF 

COMMUNICATION STUDY: A BIOGRAPHICAL APPROACH 335–36 (1994). 
14 JOWETT & O’DONNELL, supra note 6, at 170; see generally Steven Livingston & W. Lance 

Bennett, Gatekeeping, Indexing, and Live-Event News: Is Technology Altering the Construction of 

News?, 20 POL. COMM. 363 (2003), available at http://ics.leeds.ac.uk/papers/pmt/exhibits/2012/ 
livingstone&bennet.pdf. 

15 CHOMSKY, supra note 12, at 21 (University curriculums and an enormous industry has 

developed around influencing attitudes and opinions); JOSHUA MEYROWITZ, NO SENSE OF PLACE: THE 

IMPACT OF ELECTRONIC MEDIA ON SOCIAL BEHAVIOR 13 (1985) (scholars had “early concerns that 

propaganda transmitted through the mass press or over radio could have a nearly universal effect . . . 

and could lead to a mass or mob reaction.”); Ralph S. Brown, Jr., Advertising and the Public Interest: 
Legal Protection of Trade Symbols, 108 YALE L.J. 1619, 1620 n.3 (1999) (Judge Learned Hand 

emphasized the power of the mass media). 
16 The Sedition Act of 1798 made it a crime to “write, print, utter or publish . . . any false, 

scandalous and malicious writing or writings against the government of the United States, or either 

house of the Congress of the United States, or the President of the United States, with intent to 
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when the citizenry is unable to recognize bona fide danger from other 

countries
17

 that may propagandize or veil ulterior intentions.
18

  U.S. 

government officials preemptively hampered and suppressed dissent and 

First Amendment rights to serve select agendas in several distinct eras over 

the past century.
19

  Since it is natural for society to hold varying opinions, 

people will disagree over the degree that government should preempt 

popular perceptions under certain conditions, what constitutes a legitimate 

societal threat, the point at which officials are more justified in restricting 

speech, and which restrictions are most palatable.   

This Article considers government programs that ex ante corralled the 

speech of Americans due to security threats and considers how anteceding 

preemptive rhetoric and congruous political ideology may have indirectly 

induced public-private sector power shifts.  Part II addresses government 

actions that quelled speech during World War I, World War II, and the 

Vietnam War to assure unity during war time, while Red Scare I (1919-

1920) and Red Scare II (1946-1955) involved curtailing speech rights of 

communists, socialists, and Leftists as threats to the state.  However, even 

                                                                                                                          
defame.” An Act in Addition to the Act, Entitled “An Act for the Punishment of Certain Crimes Against 

the United States [sic], http://avalon.law.yale.edu/18th_century/sedact.asp.  As U.S. government 
institutions were being built, inflammatory speech was temporarily curbed.  Common law sedition 

permitted prosecution of those who spoke ill of government officials.  The Federalists used the 

framework to prosecute dissent, particularly from critical newspapers editors.  LEONARD W. LEVY, 
EMERGENCE OF A FREE PRESS 11 (1985); JOHN C. MILLER, THE FEDERALIST ERA: 1789–1801, at 231–

35 (1960); Justice Chase was embroiled in controversy, impeached in 1804, and nearly convicted by 

encouraging Sedition Act convictions and encouraging bias.  Stephen B. Presser & Jamil S. Zainaldin, 

LAW AND JURISPRUDENCE IN AMERICAN HISTORY: CASES AND MATERIALS 230 (4th ed. 2000); 

CHARLES GROVE HAINES, THE ROLE OF THE SUPREME COURT IN AMERICAN GOVERNMENT AND 

POLITICS 1789-1835, at 261–64 (1944); see generally JANE SHAFFER ELSMERE, JUSTICE SAMUEL 

CHASE 1 (1980); Hannibal Travis, Postmodern Censorship of Pacifist Content on Television and the 

Internet, 25 NOTRE DAME J.L. ETHICS & PUB. POL’Y 47, 54–55 (2011) (“Under the Sedition Act, the 

Adams administration prosecuted a congressman for accusing the President of grasping for power, a 
publisher for saying that the American people disliked standing armies, and a journalist for arguing that 

wars with European empires might increase the nation’s debt.  Ten reporters or editors were convicted 

of seditious crimes.”).  The crime of sedition was deemphasized over the next century and one scholar 
counted approximately fifty cases.  See generally Paul Finkelman, Civil Liberties and Civil War: The 

Great Emancipator as Civil Libertarian, 91 MICH. L. REV. 1353, 1357–58 (1993); Michael T. Gibson, 

The Supreme Court and Freedom of Expression from 1791 to 1917, 55 FORDHAM L. REV. 263, 266 
n.15 (1986). 

17 GEORGE LAKOFF, MORAL POLITICS: HOW LIBERALS AND CONSERVATIVES THINK 13 (2d ed. 

2002) (emphasizing distinctions between “Strict Father” and “Nurturant Parent” worldviews).  The 
Strict Father model presumes that the world is “a dangerous and difficult place” with winners and 

losers and that children must be “taught discipline” and be “morally strong.”  Michael T. Wawrzycki, 

Language, Morals, and Conceptual Frameworks in Dispute Resolution: Establishing, Employing, and 
Managing the Logos, 8 CARDOZO J. CONFLICT RESOL. 210, 218 (2006).  The Nurturant Parent 

worldview presumes “that the world is basically good” and that children must be nurtured into a system 

of “empathy and responsibility” to make the world better.  Id. at 220.  Premises employed are similar to 
realism and liberalism in international relations.  Robert Bejesky, Politico-International Law, 57 LOY. 

L. REV. 29, 44–46 (2011)[hereinafter “Bejesky, Politico”] (emphasis added). 
18 LASSWELL, supra note 12, at 14 (“The truth is that all governments are engaged to some extent 

in propaganda” as an “unavoidable” function of diplomacy). 
19 See discussion infra Part II. 
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though wartime crackdowns were directed at ensuring loyalty and not 

undermining war efforts, ironically the most aggressive dissent emanated 

from Leftist and socialist groups.  Part III contemplates whether the present 

“marketplace of ideas”
20

 jurisprudence that exalts commercial speech as an 

essential feature of markets and capitalism might have ideologically 

evolved from overreactions to perceived security threats. 

II. “LEFTISTS” DURING WORLD WARS AND RED SCARES    

A.  World War I and the Dawn of Systematic Seditious Suppression 

1.  The Espionage Act and Other Laws that Bred Conformity 

In 1916, President Wilson ran his reelection campaign on the slogan, 

“He kept us out of war.”
21

  But, after being reelected, the president urged 

Americans to support the war as Britain’s ally to make “the world safe for 

democracy.”
22

  President Wilson addressed Congress with the “need for 

legislation to suppress disloyal activities” of citizens,
23

 who he believed 

“sacrificed their right to civil liberties”
24

 and spoke of radical groups and 

recent immigrants who purportedly threatened the country.
25

  President 

                                                                                                                          
20 See Abrams v. United States, 250 U.S. 616, 630 (U.S. 1919) (Holmes, J., dissenting)(“[T]he 

ultimate good desired is better reached by free trade in ideas—that the best test of truth is the power of 

the thought to get itself accepted in the competition of the market…”). 
21 BARBARA A. BARDES, MACK C. SHELLEY & STEFFEN W. SCHMIDT, AMERICAN GOVERNMENT 

AND POLITICS TODAY: THE ESSENTIALS 522 (2007); PETER IRONS, WAR POWERS: HOW THE IMPERIAL 

PRESIDENCY HIJACKED THE CONSTITUTION 102–05 (2005) (contending that Wilson departed from that 

slogan in seeking to get the U.S. into World War I); Chomsky, supra note 6, at 424.  President Franklin 
Delano Roosevelt also promised to not send Americans into a foreign war.  Travis, supra note 16, at 

51. 
22 IRONS, supra note 21, at 106–07 (contending there was an interest in ensuring international 

markets would remain strong for U.S. exports).  There were earlier moves toward involvement.  As a 

response to the sinking of the Lusitania in 1915, Wilson sought authorization, but claimed that he did 

not need to attain Congressional authorization, to arm merchant vessels.  Id. at 104–05; see LOUIS 

FISHER, PRESIDENTIAL WAR POWER 56 (1995); HOWARD ZINN, A PEOPLE’S HISTORY OF THE UNITED 

STATES: 1492-PRESENT 361 (2001). 
23 Geoffrey R. Stone, Judge Learned Hand and the Espionage Act of 1917: A Mystery Unraveled, 

70 U. CHI. L. REV. 335, 336 (2003); IRONS, supra note 21, at 112 (Wilson led an “intense campaign to 

crush dissent.”); Christina E. Wells, Information Control in Times of Crisis: The Tools of Repression, 

30 OHIO N.U. L. REV. 451, 466 (2004). 
24 GEOFFREY R. STONE, PERILOUS TIMES: FREE SPEECH IN WARTIME FROM THE SEDITION ACT OF 

THE 1798 TO THE WAR ON TERRORISM 137 (2004).  In 1917, Elihu Root, Wilson’s Secretary of War, 

stated: “We must have no criticism now . . . there are men walking around the streets . . . tonight who 
ought to be taken out at sunrise tomorrow and shot for treason.”  PETER IRONS, A PEOPLE’S HISTORY 

OF THE SUPREME COURT 266 (2005); IRONS, supra note 21, at 114. 
25 Wells, supra note 23, at 464, 466.  In a 1915 address to Congress, Wilson explained that “[t]he 

gravest threats against our national peace and safety have been uttered within our own borders.  There 

are citizens of the United States . . . born under other flags but welcomed by our generous 

nationalization laws . . . who have poured the poison of disloyalty into the very arteries of our national 
life.”  Id. at 464 (citing President Woodrow Wilson, Address to Congress (Dec. 7, 1915), in 53 CONG. 

REC. 99 (1915)). Ty S. Wahab Twibell, The Road to Internment: Special Registration and Other 
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Wilson further explained that dissent was “threatening the formation and 

maintenance of the armed forces.”
26

 

On April 6, 1917, Congress declared war for the fourth time.
27

  As the 

war effort intensified, wartime emergency laws were adopted and sedition 

prosecutions ensued.
28

  With only seventy-three thousand volunteers and a 

need for one million soldiers, the Espionage Act (“Act”) was passed on 

June 15, 1917 to permit incarcerating individuals for twenty years for 

refusing to serve in the military, obstructing “the recruiting and enlistment 

service of the United States,” or making “false statements with intent to 

interfere” with military affairs.
29

  The Act made it a crime to “willfully 

cause or attempt to cause insubordination, disloyalty, mutiny, or refusal of 

duty, in the military or naval forces of the United States, or . . . willfully 

obstruct the recruiting or enlisting service of the United States.”
30

  Laws 

recognized conscientious objection, but only two percent of conscripts 

were granted an exception and objectors were required to serve in non-

combat roles.
31

  By the end of the war, three hundred thousand American 

men were classified as “draft evaders.”
32

  War proponents, both in and out 

of government, insisted that citizens refusing to serve were cowardly and 

disloyal.
33

  Nationalists marginalized peace advocates as subversives
34

 and 

covert intelligence operations preempted dissent by spying on suspected 

troublemakers.
35

 

                                                                                                                          
Human Rights Violations of Arabs and Muslims in the United States, 29 VT. L. REV. 407, 543–44 

(2005) (Wilson also directly questioned the loyalty of German-Americans). 
26 DAVID M. RABBAN, FREE SPEECH IN ITS FORGOTTEN YEARS 249 (Arthur McEvoy et al. eds.,1st 

ed. 1997). 
27 IRONS, supra note 21, at 105. 
28 H L Fu, Sedition and Political Dissidence: Towards Legitimate Dissent in China?, 26 HONG 

KONG L.J. 210, 212 (1996).  By comparison, during the 1990s, China was criticized for sedition laws to 

thwart attempts to undermine the socialist order. Id. at 218–19 (the Chinese Criminal Code 
criminalized sedition that sought to “undermine socialist revolution and construction.”). 

29 Espionage Act of 1917, ch. 30, 40 Stat 217, 219; IRONS, supra note 21, at 113; Rosa Ehrenreich 

Brooks, War Everywhere: Rights, National Security Law, and the Law of Armed Conflict in the Age of 
Terror, 153 U. PA. L. REV. 675, 698–99 (2004) (“[T]he 1917 Espionage Act and the 1918 Sedition Act 

placed severe limitations on First Amendment rights and were used to prosecute more than 2000 

people; for the most part, U.S. Courts upheld the provisions of these acts in the name of national 
security.”); Kathleen Kennedy, Manhood and Subversion During World War I: The Cases of Eugene 

Debs and Alexander Berkman, 82 N.C. L. REV. 1661, 1676 (2004); H.C. PETERSON & GILBERT C. FITE, 

OPPONENTS OF WAR 1917-1918, at 15–17 (1986). 
30 Espionage Act of 1917, ch. 30, 40 Stat. 217, 219. 
31 Travis, supra note 16, at 53. 
32 IRONS, supra note 21, at 113. 
33 KATHLEEN KENNEDY, DISLOYAL MOTHERS AND SCURRILOUS CITIZENS: WOMEN AND 

SUBVERSION DURING WORLD WAR I, at 1–17 (1999). Theodore Roosevelt referred to those who 

avoided the military as sissies. Id. at 9; see generally SUSAN JEFFORDS, THE REMASCULINIZATION OF 

AMERICA: GENDER AND THE VIETNAM WAR (Kathleen Woodward ed., 1990).  
34 Travis, supra note 16, at 57 (other pacifist groups faced violence). 
35 The 1,300 military intelligence agents and three hundred officers at the Justice Department’s 

newly-created Bureau of Investigation developed “a wholesale system of spying on civilians that would 

be unmatched in scope until the late 1960’s,” and targeted “criticism of the war, opposition to the draft, 
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The Espionage Act was broadly applied to curtail criticism of U.S. 

participation in World War I.
36

  The Act and its amendments may have 

been unconstitutionally vague
37

 and susceptible to exceedingly broad 

prosecutorial discretion, posing a serious restriction on fundamental 

rights.
38

  Gilbert Roe, representing the Free Speech League, testified before 

the House Committee on the Judiciary and argued that any criticism of the 

war was banned by the “disaffection” provision.
39

  Similarly, Congress 

amended the 1918 Sedition Act to criminalize publication of materials that 

could lead to contempt for the U.S. government or the military, obstruct 

military recruitment, or support a country at war with the United States.
40

  

Geoffrey Stone calls the 1918 Sedition Act “the most repressive legislation 

in American history.”
41

  It prohibited “any language intended to incite, 

provoke, or encourage resistance” to the war effort and made it a crime to 

“willfully advocate, teach, defend” any of the prohibitions in the Act.
42

  

Courts leniently accepted government prosecutions of antiwar advocacy
43

 

and did so by employing many of the same legal standards that were 

                                                                                                                          
expression of pro-German or pacifist sympathies, and militant labor organizing efforts.”  Wells, supra 

note 23, at 468–69 (citations omitted). 
36 POLITICAL TRIALS IN HISTORY: FROM ANTIQUITY TO THE PRESENT 95–98 (Ron Christenson 

ed., 1991); PETERSON & FITE, supra note 29, at 212–15; Anuj C. Desai, The Transformation of Statutes 

into Constitutional Law: How Early Post Office Policy Shaped Modern First Amendment Doctrine, 58 
HASTINGS L.J. 671, 709–11 (2007).  The British had similar restrictions, called the Defense of the 

Realm Acts 1914-1915, which granted broad authorities.  John Ip, The Supreme Court and House of 

Lords in the War on Terror: Inter Arma Silent Leges?, 19 MICH. ST. J. INT’L L. 1, 9 (2010). 
37 See Anthony Lewis, National Security: Muting the “Vital Criticism,” 34 UCLA L. REV. 1687, 

1698–99 (1987); see also Harold Edgar & Benno C. Schmidt, Jr., The Espionage Statutes and 

Publication of Defense Information, 73 COLUM. L. REV. 929, 1013 (1973) (suppressing dissent and 
political dialogue during wartime may undermine democracy). 

38 Publishers Call for a Free Press, N.Y. TIMES, Apr. 26, 1917, at 4. 
39 Stone, supra note 23, at 351. 
40 The 1918 Act prohibited obstructing, recruiting, or selling war bonds and criminalized making 

any “disloyal, profane, scurrilous, or abusive language about the form of government of the United 

States, or the Constitution of the United States, or the military or naval forces of the United States, or 
the flag of the United States, or the uniform of the Army or Navy of the United States. . . [It 

criminalized] . . . any language intended to bring into contempt, scorn, contumely, or disrepute [the 

aforementioned.].”  Sedition Act of 1918, ch. 75, 40 Stat. 553 (1918).  Likewise, Britain and its 
colonies/allegiant governments of Canada, New Zealand, and Australia adopted national security 

measures and sedition acts to protect secrecy and thwart dissent.  Roger Douglas, Law, War and 

Liberty: The World War II in Subversion Prosecutions, 27 MELB. U. L. REV. 65, 74–76 (2003).  The 
Australian Crimes Act 1914 criminalized sedition, which included “disaffection against [the] British” 

government.  Id. at 75 (citing: National Archives of Australia, A472/6 W15A pt 1, § 24A(1)).  Wartime 

prosecutions targeted German sympathizers.  Id. at 87, 90, 93–94. 
41 STONE, supra note 24, at 12–13, 527–55. 
42 Sedition Act of 1918, ch. 75, 40 Stat. 553. 
43 Violations of the Espionage Act would be upheld when speech had a “tendency” to cause 

prohibited behavior.  ZECHARIAH CHAFEE, JR., FREE SPEECH IN THE UNITED STATES 50–59 (1948); 

Bradley C. Bobertz, The Brandeis Gambit: The Making of America’s “First Freedom,” 1909-1931, 40 

WM AND MARY L. REV. 557, 589 (1999) (The Court upheld government restrictions on free speech if 
speech could have a “tendency to bring about prohibited behavior.”); David M. Rabban, The First 

Amendment in Its Forgotten Years, 90 YALE L.J. 522, 544 (1981); Wells, supra note 23, at 466–67. 
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applied to labor movements and socialist causes.
44

 

2.  Socialists, Free Speech, and Sedition 

The Socialist Party and the Free Speech League produced much of the 

organized dissent to World War I.
45

  Perhaps less stigmatized than by 

contemporary standards,
46

 the Socialist Party garnered appeal because it 

advocated worker rights and battled corporate exploitation at a time when 

Americans widely recognized that labor protection laws were needed.
47

  

There was no federal law or common law requirement that compelled 

employers to negotiate with unions.
48

  Workers would strike and call for 

secondary boycotts; employers countered labor’s tactics by retaining armed 

security guards for factories, seeking injunctive relief, firing employees, 

and hiring strikebreakers.
49

  Government authorities and courts sometimes 

intervened to avert violence between employers and labor movements, 

configuring critical First Amendment jurisprudence with worker 

movements’ overlapping interests in class issues, protest, and freedom of 

association.
50

 

Perchance wary that collective advocacy could frustrate the war effort, 

the day before Congress declared war, President Wilson called “socialists, 

the leaders of labor” disloyal.
51

  The Socialist Party insisted that the war 

was “a crime against the people of the United States” and that the June 

1917 law authorizing the military draft was an ilk of involuntary 

servitude.
52

  Eugene Debs, a Socialist Party leader, advocated that 

“American patriotism [and] . . . love of country is demonstrated through 

critical engagement rather than the blind obedience demanded by wartime 

                                                                                                                          
44 Rabban, supra note 43, at 544. 
45 David M. Rabban, The Free Speech League, the ACLU, and Changing Conceptions of Free 

Speech in American History, 45 STAN. L. REV. 47, 49 (1992). 
46 IRONS, supra note 21, at 112; Chomsky, supra note 6, at 420–21 (commentary on American 

history, particularly with regard to John Dewey). 
47 Between 1912 and 1916, the U.S. Commission on Industrial Relations conducting 

investigations and published eleven volumes that included tens of thousands of pages of worker 

testimonials regarding “horrendous working conditions and poor wages.”  Bobertz, supra note 43, at 

573.  Gilbert Roe, of the Free Speech League, testified of the repressive practices.  Id. at 573–74. 
48 Not until the National Labor Relations Act of 1935 was it illegal for employers to refuse to 

bargain collectively with the representatives of his employees.  See 29 U.S.C §§ 151–169 (2006).  
49 William E. Forbath, The Shaping of the American Labor Movement, 102 HARV. L. REV. 1109, 

1153 (1989). 
50 David M. Rabban, The IWW Free Speech Fights and Popular Conceptions of Free Expression 

Before World War I, 80 VA. L. REV. 1055, 1098 (1994); Rabban, supra note 43, at 519–20. 
51 President Woodrow Wilson, Flag Day Address (June 14, 1917), in 55 CONG. REC. 332, 334 

(1917). 
52 IRONS, supra note 21, at 112; United States v. Kozminksi, 487 U.S. 931, 948 (1988) (a person 

is compelled to involuntary servitude “by the use or threatened use of physical or legal coercion.”); It 

does not appear that the Thirteenth Amendment was intended to apply to military conscription or 

service.  Butler v. Perry, 240 U.S. 328, 332–33 (1916); Ray Ginger, The Bending Cross: A Biography 
of Eugene V. Debs 341–42 (1949); see Kathleen Kennedy, Declaring War on War: Gender and the 

American Socialist Attack on Militarism, 1914-1918, 7 J. WOMEN’S HIST. 27 (1995). 
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patriotism.”
53

  Debs contended that failure to oppose the war was 

cowardly.
54

  He challenged justifications for U.S. participation and 

espoused the idea that American workers should have no interest in 

endorsing it.
55

  He stated: “You need to know that you are fit for something 

better than slavery and cannon fodder.”
56

  Debs also opposed the war as a 

peace advocate: “I have been accused of obstructing the war.  I admit it.  

Gentlemen, I abhor war.”
57

  Debs was arrested and convicted for the 

speech, and the Supreme Court accepted certiorari of the case after the war 

was over.
58

  Relying on the “clear and present danger” language of 

Schenck,
59

 the Supreme Court dismissed his First Amendment freedom of 

speech defense and upheld a twenty year prison sentence.
60

  The arrest may 

have made others more hesitant to speak out against the government, but 

he remained a popular national figure, finishing third in the 1920 

presidential election with a million votes while in federal prison.
61

 

3.  Propaganda Operations 

The age of propaganda rose during the First World War
62

 as a 

government medium to garner robust approval for war and to marginalize 

dissent.  Mass produced newspapers already demonstrated to be effective 

in previous wars as instruments to incite public support for military 

action.
63

  However, the media’s role during World War I proved to be 

fundamental in shaping underlying perceptions about war.
64

  Even more 

drastic changes with the progression of radio, television, and the Internet 

would follow during the twentieth century to further substantiate the 

                                                                                                                          
53 Debs v. United States, 249 U.S. 211, 213 (1919); Kennedy, supra note 29, at 1689. 
54 Kennedy, supra note 29, at 1691. 
55 Debs, 249 U.S. at 213–14. 
56 Id. at 214. 
57 Id. 
58 Id.; Eugene V.  Debs, TIME, Nov. 1, 1926, at 14. 
59 Schenck v. United States, 249 U.S. 47, 50–52 (1919). 
60 Debs, 249 U.S. at 214–15. 
61 PBS – American Experience: Eugene Debs 1855-1926, http://www.pbs.org/wgbh/amex/wilson/ 

peopleevents/p_debs.html (last visited Aug. 30, 2012). 
62 British philosopher Graham Wallace remarked about the British monarchy/Prime Minster 

influences in his book Human Nature in Politics (1908):  “Given a greatly expanded franchise, with its 

corollary of the need to base authority on the support of public opinion, political society invited the 
attention of the professional controller of public opinion.  With the demand for new methods of 

publicity there were added revolutionary advances in the techniques of communication, and the latest 

discoveries in social psychology, mankind had to fear more than ever ‘cold-blooded manipulation of 
popular impulse and thought by professional politicians.’”  JOWETT & O’DONNELL, supra note 6, at 

100.  
63 Robin A. Arzon, Comment, Exploring Iraq War News Coverage and a New Form of 

Censorship in Violation of the Quickly Evaporating Public Interest Requirement and Public Right to 

Receive Information, 12 VILL. SPORTS & ENT. L.J. 327, 330–32 (2005). 
64 During the Revolutionary War, the War of 1812, and the Mexican-American War antedated 

sophisticated forms of media.  Matthew J. Jacobs, Assessing the Constitutionality of Press Restrictions 

on the Persian Gulf War, 44 STAN. L. REV. 675, 679 (1992). 
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media’s profound influence on American sentiment toward conflict.
65

  

However, powerful mechanisms of persuasion originated in and were 

systematically applied in conjunction with government mandates during 

the First World War.  The media complied with legislation that endorsed 

the government’s public relations message and served as a war advocate to 

counter dissent.
66

 

The Wilson administration employed psychology consultants to devise 

promotional materials,
67

 established the Committee on Public Information 

(“CPI”)(1917-19), and appointed George Creel as chairman and the 

secretaries of state, war and navy
68

 to run the CPI.
69

  Berkeley Professor 

Neil Henry explains that “the American press – in both word and photo – 

was strictly censored during World War I by the Committee on Public 

Information.”
70

  The CPI circulated rumors and dispensed masses of news 

stories, films, speeches, books, posters, advertisements, and other public 

relations materials for Americans.
71

  In his book, How We Advertised 

America (1920), Creel wrote: 

 

[T]he fight for the minds of men, for the “conquest of their 

convictions,” and the battle line ran through every home in the 

country . . . In all things, from first to last, without halt or change, it 

was a . . . vast enterprise in salesmanship, the world’s greatest 

adventure in advertising . . . [T]here was no part of the great war 

machinery that we did not touch, no medium of appeal that we did 

not employ.  The printed word, the spoken word, the motion picture, 

the telegraph, the cable, the wireless, the poster, the signboard—all 

of these were used in our campaign to make our own people and 

other peoples understand the causes that compelled America to take 

                                                                                                                          
65 See William J. Drummond, Neutral or Negative, Accuracy or Appeasement: Nouns of Choice in 

the Iraqi Conflict, 19 NOTRE DAME J.L. ETHICS & PUB. POL’Y 509, 509 (2005); see also John King 
Gamble & Nicole Lee Dirling, Mass Media Coverage of International Law: (Benign) Neglect?, 

Distortion?, 18 FLA. J. INT’L L. 211, 212 (2006). 
66 Wells, supra note 23, at 466; see infra notes 77–79. 
67 Chomsky, supra note 6, at 424–25. In 1927, Harold Lasswell publishing his doctoral 

dissertation, “Propaganda Technique in the World War,” at the University of Chicago, and became an 

influential scholar.  Richard B. Collins, Propaganda for War and Transparency, 87 DENV. U. L. REV. 
819, 820 (2010); Harold D. Lasswell, The Theory of Propaganda, 21 AM. POL. SCI. REV. 627 (1927) 

68 Allen W. Palmer & Edward L. Carter, The Smith-Mundt Act’s Ban on Domestic Propaganda: 

An Analysis of the Cold War Statute Limiting Access to Public Diplomacy, 11 COMM. L. & POL’Y 1, 5 
(2006). 

69 MICHAEL S. SWEENEY, THE MILITARY AND THE PRESS: AN UNEASY TRUCE 44–45 (2006); 

Bobertz, supra note 43, at 564 (offering “proof that overt censorship in the long run strengthened the 
very ideas it attempted to eradicate.”). 

70 Neil Henry, Picture Power: The Image in Wartime and the Digital Age, 19 NOTRE DAME J.L. 

ETHICS & PUB. POL’Y 475, 478 (2005). 
71 CHOMSKY, supra note 12, at 19–20; JOWETT & O’DONNELL, supra note 6, at 160; Bobertz, 

supra note 43, at 576–77; Wells, supra note 23, at 466.  
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arms.
72

 

 

Despite the CPI’s tactics of generating a war psychosis
73

 and 

maligning Germans generally,
74

 World War I remained unpopular.
75 

 

Acknowledging that criticism, Columbia University Professor Clyde R. 

Miller and other scholars founded the Institute for Propaganda Analysis in 

1937 to teach Americans how to dissect propaganda and how to avoid 

being manipulated.
76

  The apprehension was that government could again 

unilaterally and surreptitiously institute programs to shape public 

perception on vital policy issues.
77

  Programs did later manifest.
78

  

Ostensibly modeled after earlier British approaches,
79

 other formal 

departments to mold public opinion followed in the United States, 

including the Office of War Information (1942-1945) during World War II 

and the United States Information Agency (1953-1999) during the Cold 

War.
80

  Presidents employed a range of other informal mechanisms to 

control the press.
81

 

Legislation also suppressed alternative viewpoints in the press.  In 

Milwaukee Leader (1921), Justice Brandeis’s dissent quoted Harvard 

Professor Zechariah Chafee’s book, which recollected that publishers were 

hindered from disseminating critical speech because of the “administrative 

denial of the [US Postal Service] second-class mailing privilege” and “the 

                                                                                                                          
72 JOWETT & O’DONNELL, supra note 6, at 212 (citing GEORGE CREEL, HOW WE ADVERTISED 

AMERICA 3–4 (1920)). 
73 Id. at 222. 
74 Collins, supra note 67, at 819–20. 
75 Palmer & Carter, supra note 68, at 6. 
76 JOWETT & O’DONNELL, supra note 6, at 226–28. 
77 Id. at 226. 
78 Through his study of the historical use of propaganda in Propaganda and Democracy (1997), 

Professor Sproule wrote: “[D]espite the demise of the Committee on Public Information (CPI), 

agencies of the federal government continued to spend the people’s money to tell the people what to 
believe.” JOWETT & O’DONNELL, supra note 6, at 102 (citing J. MICHAEL SPROULE, PROPAGANDA AND 

DEMOCRACY: THE AMERICAN EXPERIENCE OF MEDIA AND MASS PERSUASION 45 (1997)). 
79 Joseph S. Nye, Public Diplomacy and Soft Power, 616 ANNALS 94, 98 (2008). 
80 Id. at 97–99; Bruce Gregory, Public Diplomacy: Sunrise of an Academic Field, 616 Annals 

274, 279 (2008); see generally GIFFORD D. MALONE, POLITICAL ADVOCACY AND CULTURAL 

COMMUNICATION: ORGANIZING THE NATION’S PUBLIC DIPLOMACY (1988); JAMES R. MOCK & 

CEDRIC LARSON, WORDS THAT WON THE WAR: THE STORY OF THE COMMITTEE ON PUBLIC 

INFORMATION, 1917-1919 (1939); THOMAS C. SORENSEN, THE WORD WAR: THE STORY OF AMERICAN 

PROPAGANDA (1968); CHARLES A. THOMPSON, OVERSEAS INFORMATION SERVICE OF THE UNITED 

STATES GOVERNMENT (1948); ALLAN M. WINKLER, THE POLITICS OF PROPAGANDA: THE OFFICE OF 

WAR INFORMATION 1942-1945 (1978). 
81 Both the Truman and Eisenhower administrations during the 1940s and 1950s were giving texts 

of newspaper articles to be published in mainstream sources to control content.  JOWETT & 

O’DONNELL, supra note 6, at 20; SHELDON RAMPTON & JOHN STAUBER, WEAPONS OF MASS 

DECEPTION: THE USES OF PROPAGANDA IN BUSH’S WAR ON IRAQ 15 (2003); Shawn J. Parry-Giles, 
Camouflaged Propaganda: The Truman and Eisenhower Administrations’ Covert Manipulation of the 

News, 60 WESTERN J. OF COMM. 146 (1996); see infra Part II(E). 
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prospect of prison.”
82

  Justice Oliver Wendell Holmes contended that 

President Wilson and Postmaster General Albert Burleson attained “a 

practically despotic power.”
83

  The Postmaster General banned materials or 

required the mailer to pay eight to fifteen times more than approved 

newspapers and magazines.
84

 

B.  Red Scare I: Transferred Suppression on “Malicious” Reds 

With prewar discourse that reproached the loyalty of domestic 

dissenters, the CPI’s patriotic stimulus, the Espionage Act that chilled 

speech and criminalized aggressive criticism, and constraints on dissenting 

via the mail system, it is questionable how informed citizen opinion would 

have registered but for the restrictions.  The Supreme Court confronted 

these speech denials in postwar cases just as new consternation sprung to 

the fore.
85

  In 1919, immediately after the United States fought as Russia’s 

ally during the First World War, the “Red Scare” and “anti-Bolshevik 

hysteria dominated the headlines.”
86

  It was “a year of strikes and riots,”
87

 

with “most of the country . . . caught up in anti-Bolshevik hysteria.”
88

  J. 

Edgar Hoover, head of General Intelligence Division at the Department of 

Justice, contended that over half of the worker strikes were carried out by 

communist groups.
89

  Professor Cox wrote: “[I]n the 1920s the excesses of 

wartime patriotism yielded to the ‘Red scare.’  Criminal prosecution of 

alleged Communists and anarchists for conspiring to overthrow the 

government by force and violence replaced the prosecution of Socialist 

critics of the war.”
90

  Was it principally the same target with a fresh 

rationale? 

 

 

                                                                                                                          
82 U.S. ex rel. Milwaukee Soc. Dem. Pub. Co. v. Burleson, 255 U.S. 407, 431 n.1 (1921); Act of 

June 15, 1917, ch. 30, tit. I, § 3, 40 Stat. 219; see generally Zechariah Chafee, Jr., Freedom of Speech 

in War Time, 32 HARV. L. REV. 932 (1919). 
83 Burleson, 255 U.S. at 437. 
84 Id. at 417; Act of June 15, 1917, ch. 30, tit. I, § 3, 40 Stat. 219. 
85 See cases cited infra notes 97–115. 
86 Bobertz, supra note 43, at 565; DONALD JOHNSON, THE CHALLENGE TO AMERICAN FREEDOMS: 

WORLD WAR I AND THE RISE OF THE AMERICAN CIVIL LIBERTIES UNION 119–48 (1963); W. ANTHONY 

GENGARELLY, DISTINGUISHED DISSENTERS AND THE OPPOSITION TO THE 1919-1920 RED SCARE 
(1996).  

87 Bobertz, supra note 43, at 595. 
88 Id. at 609. 
89 Lyrissa Barnett Lidsky, Nobody’s Fools: The Rational Audience as First Amendment Ideal, 

2010 U. ILL. L. REV. 799, 845–46 (contending that the Red Scare was an entirely irrational reaction 

that resulted from fear and widespread dissemination of a supposed threat); Palmer Denies Use of 
Provocateurs, N.Y. TIMES, Apr. 25, 1920, at 23; see generally Counterintelligence Between the Wars: 

Attorney General Harlan Stone’s Reforms, A COUNTERINTELLIGENCE READER: AMERICAN 

REVOLUTION TO WORLD WAR II (Frank J. Rafalko, ed.), http://www.fas.org/irp/ops/ci/docs/ci1/ 
ch4b.htm (last visited Aug. 31, 2012) (detailing some of Hoover’s anti-Communist activities).  

90 ARCHIBALD COX, THE COURT AND THE CONSTITUTION 220 (1987). 

http://www.amazon.com/W.-Anthony-Gengarelly/e/B001JS3VXU/ref=ntt_athr_dp_pel_1
http://www.amazon.com/W.-Anthony-Gengarelly/e/B001JS3VXU/ref=ntt_athr_dp_pel_1
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On November 7, 1919, 250 people were deemed Communists, arrested 

in the “Palmer Raids,” taken to Ellis Island, and deported to Russia.
91

  Ten 

thousand socialists and suspected radicals were targeted
92

 and thousands 

were arrested in subsequent months.
93

  Authorities broke up and 

confiscated materials of suspect communist organizations across the 

country.
94

  In 1919, twenty-seven states enacted laws that criminalized 

organizing communist movements as a stripe of disloyalty to government, 

and law enforcement officials and prosecutors sometimes applied statutes 

beyond “communists” to other forms of subversion.
95

  Courts largely 

upheld prosecutions as threats to the state.
96

 

As these domestic threats from Bolshevism filled newspapers, the 

Supreme Court decided the first Espionage Act cases.  During the war, 

more than 2,000 individuals had been arrested, chiefly for opposing the 

war.
97

  Courts gave deference to prosecutorial discretion.
98

  About half of 

those arrested were punished with imprisonment,
99

 even though numerous 

violations arguably did not involve inflammatory language.
100

  The Head 

of the War Emergency Division of the Department of Justice John O’Brian 

explained that there was “immense pressure” for “indiscriminate 

prosecution,” which repressed public opinion.
101

  Since the war had 

concluded, the Court’s decisions did not establish parameters of acceptable 

discourse during war.  Instead, the Court addressed whether the factual 

circumstances surrounding opposition justified the convictions and therein 

provided precedent for future perceptions about prosecution of dissent 

                                                                                                                          
91 ROBERT K. MURRAY, RED SCARE: A STUDY IN NATIONAL HYSTERIA, 1919-1920 196–98 

(1955); James Forman, Jr., Exporting Harshness: How the War on Crime Helped Make the War on 
Terror Possible, 33 N.Y.U. REV. L. & SOC. CHANGE 331, 334 (2009). 

92 Forman, supra note 91, at 334. 
93 RONALD J. KROTOSZYNSKI, JR. ET AL., THE FIRST AMENDMENT: CASES AND THEORY 44 (2008) 

(Red Scare laws led to an estimated 1,400 arrests and around 300 convictions); A. Mitchell Palmer, The 

Case against the Reds (1920), reprinted in THE FEAR OF CONSPIRACY: IMAGES OF UN-AMERICAN 

SUBVERSION FROM THE REVOLUTION TO THE PRESENT 226–27 (David Brion Davis ed., 1971). 
94 RICHARD M. FRIED, NIGHTMARE IN RED: THE MCCARTHY ERA IN PERSPECTIVE 41–44 (1990) 

(Attorney General Mitchell Palmer suppressed dissent by authorizing raids on groups); MURRAY, supra 

note 91, at 213. 
95 Herndon v. Lowry, 301 U.S. 242, 245, 253 (1937); DeJonge v. Oregon, 299 U.S. 353, 357 62 

(1937); ROBERT J. GOLDSTEIN, POLITICAL REPRESSION IN MODERN AMERICA: FROM 1870 TO THE 

PRESENT 147 (1978). 
96 Whitney, 274 U.S. at 365–68 (upholding conviction under California criminal syndicalism 

statute for Socialist Party advocacy and distribution of materials that sought to band together a 

revolutionary working class even though the defendant argued that her advocacy had nothing to do with 

violence). 
97 GOLDSTEIN, supra note 95, at 113; Ip, supra note 36, at 5–6. 
98 Bobertz, supra note 43, at 587. 
99 William J. Brennan, Jr., The American Experience: Free Speech and National Security, in FREE 

SPEECH AND NATIONAL SECURITY 14 (Shimon Shetreet ed., 1991); Kennedy, supra note 29, at 1669. 
100 Christina E. Wells, Discussing the First Amendment, 101 MICH. L. REV. 1566, 1581–82 (2003) 

(reviewing ETERNALLY VIGILANT: FREE SPEECH IN THE MODERN ERA (Lee C. Bollinger & Geoffrey 
R. Stone eds., 2002)). 

101 Act of May 16, 1918, ch. 75, 40 Stat. 553, 553–54; Stone, supra note 23, at 337. 



 

14 CONNECTICUT PUBLIC INTEREST LAW JOURNAL [Vol. 12:1 

 

during wartime. 

In Schenck v. United States (1919), Justice Holmes held that speech 

could be restrained if it posed a “clear and present danger.”
102

  In Schenck, 

the Court upheld convictions of two apparent socialist organization 

members for violating the Espionage Act’s “obstruction of military 

recruitment” provision when they distributed pamphlets in opposition to 

the draft.
103

  Justice Holmes reasoned that certain advocacy, such as the 

petitioner’s contention that the U.S. decision to enter the war was to benefit 

“Wall Street’s chosen few” and that conscripts were “slaves,” might not be 

injurious “in ordinary times” but posed a “clear and present danger” during 

war.
104

 

In Abrams v. United States (1919), the majority upheld Espionage Act 

convictions of five Russian immigrants who distributed pamphlets in 

opposition to U.S. involvement in World War I.
105

  Justice Holmes 

dissented, arguing that the facts called for a more limited application of the 

“clear and present” danger test.  Holmes wrote, “Only the emergency that 

makes it immediately dangerous to leave the correction of evil counsels to 

time warrants making any exception to the [First Amendment].”
106

   

In Shaffer v. United States (1919), the defendant was convicted for 

distributing a book in opposition to the war.
107

  The federal court reasoned 

that distributing the book through the U.S. postal system could undermine 

patriotism, obstruct war efforts, undermine loyalty, or impede 

recruitment.
108

  The court’s test was “whether the natural and probable 

tendency and effect” of the action would incite disloyalty.
109

   

In Gilbert v. Minnesota (1920), the Supreme Court upheld a conviction 

against Joseph Gilbert, a Nonpartisan League official, for deriding 

President Wilson’s claim that World War I would “make the world safe for 

democracy.”
110

  Gilbert insisted that the public did not democratically 

choose a conscription law to deploy men to fight in the war, opining that 

                                                                                                                          
102 Schenck, 249 U.S. at 52; ALEXANDER MEIKLEJOHN, POLITICAL FREEDOM 44 (1979) 

(disagreeing with the application of the “clear and present danger” test in wartime by noting that “it 

means that in all ‘dangerous’ situations, minorities, however law-abiding and loyal, must be silent.”). 
103 Schenck, 249 U.S. at 48–49. D. T. Blodgett was sentenced to twenty years in prison for urging 

citizens to not vote for a congressman who voted for conscription; and Rose Pastor Stokes, editor of the 

Jewish Daily News, was sentenced for ten years in prison for stating during an antiwar speech: “I am 
for the people and the government is for the profiteers.” Stone, supra note 23, at 339. 

104 Schenck, 249 U.S. at 50–52 (“When a nation is at war many things that might be said in time 

of peace are such a hindrance to its effort that their utterance will not be endured so long as men 
fight.”); Gilbert v. Minnesota, 254 U.S. 325, 327, 333 (1920) (similar reasoning to uphold conviction 

based on the “[C]ondition of war and its emergency.”); Stone, supra note 23, at 336–38. 
105 Abrams, 250 U.S. at 616–17. 
106 Id. at 628–31 (Holmes, J., dissenting). 
107 Shaffer v. United States, 255 F. 886, 886 (9th Cir. 1919). 
108 Id. at 888. 
109 Id. at 887. 
110 Gilbert, 254 U.S. at 327, 331–33. 



 

2012] FROM MARGINALIZING ECONOMIC DISCOURSE  15 

“[w]e were stampeded into this war by newspaper rot to pull England’s 

chestnuts out of the fire for her.”
111

 

By the end of the 1930s, the Court began to endow enhanced freedom 

of speech rights relative to government restrictions.
112

  In 1937, Justice 

Hughes employed the “fundamental right” language that became common 

for later courts: “Freedom of the speech and press are fundamental rights 

which are safeguarded by the due process clause of the Fourteenth 

Amendment of the Federal Constitution.”
113

  The Court embarked on 

formulating an interpretation of the First Amendment that included citizens 

into the Framers’ intentions for the Bill of Rights, which was to defend 

citizens and states against expansion of federal power.
114

  First Amendment 

rights were presumed to exist and would not be curbed, absent a valid 

reason.
115

 

C.  The Patriotic Atmosphere of World War II with Minor Dissent 

There were many similarities between the two World Wars in terms of 

government choosing to promote patriotism and stymie dissent.  First, both 

the U.S. government and foreign interests sought to influence public 

opinion.  Two years prior to the attack on Pearl Harbor, British intelligence 

had been covertly operating out of Rockefeller Center in New York City 

and writing stories for the media to urge American participation in the 

war.
116

  In 1936, President Roosevelt employed 270 publicity agents who 

issued around 4,800 public news releases to a press that heavily favored 

U.S. involvement in the war.
117

  During the war, “the government carefully 

managed the news to sustain a warlike mood,” and the military provided 

                                                                                                                          
111 Id. at 327. 
112 G. Edward White, The First Amendment Comes of Age: The Emergence of Free Speech in 

Twentieth-Century America, 95 MICH. L. REV. 299, 329–30 (1996). 
113 DeJonge, 299 U.S. at 364. 
114 Arthur E. Wilmarth, Jr., The Original Purpose of the Bill of Rights: James Madison and the 
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1261, 1262 (1989). 
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KNIGHTLEY, THE FIRST CASUALTY – FROM THE CRIMEA TO VIETNAM: THE WAR CORRESPONDENT AS 

HERO, PROPAGANDIST, AND MYTH MAKER 121–22 (1975) (arguing British propaganda had a strong 
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mission “[T]o direct the thought of most of the world.” RANDAL MARLIN, PROPAGANDA AND THE 

ETHICS OF PERSUASION 66 (2002); Chomsky, supra note 6, at 424. 
117 ANTHONY R. PRATKANIS & ELLIOT ARONSON, AGE OF PROPAGANDA: THE EVERYDAY USE 

AND ABUSE OF PERSUASION 270 (rev. ed. 2001); FRANK LUTHER MOTT, AMERICAN JOURNALISM: A 

HISTORY: 1690-1960, at 615–17 (3d ed. 1962). 
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extensive guidance to journalists for appropriate news reporting.
118

 

Second, the government produced propaganda, which the media 

eagerly broadcasted and published.  Scholars concurred that the media 

provided a potent stimulus to impel societal action but disagreed over 

whether that was favorable to democracy.
119

  Department of Treasury and 

Army Research Branch studies contended that U.S. propaganda was 

enhanced by third parties engaging in supplementary interpersonal 

attempts to persuade the target’s support of the war effort.
120

  It may be 

difficult to determine if citizens supported war due to preexisting effects of 

propaganda alone or whether propaganda caused listeners to be 

predisposed to engage in interpersonal discussions with someone else.
121

 

Third, the President promulgated Executive Order 9066 to initiate 

“every possible protection against espionage and against sabotage,” 

allowing prosecutors to bring criminal charges against antiwar agitators.
122

  

Throughout the Second World War, the FBI investigated wartime 

dissenters and thereafter probed groups for communist membership.
123

  In 

addition to the wholesale detention of Japanese Americans in 1940,
124

 

stiffer penalties were applied to the Espionage Act of 1917.
125

  However, 

according to the ACLU, there was relative freedom of debate and a 

comparatively slight degree of repression of opinion during the first two 

years of the war.
126

  Only two hundred people were charged with sedition 

crimes.
127

  As for soldier support, six million men enlisted and ten million 

                                                                                                                          
118 CHALMERS JOHNSON, THE SORROWS OF EMPIRE: MILITARISM, SECRECY, AND THE END OF 
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the Koreans War and Vietnam War). 
123 Wells, supra note 23, at 473. 
124 YASUKO I. TAKEZAWA, BREAKING THE SILENCE: REDRESS AND JAPANESE AMERICAN 

ETHNICITY 3 (1995). 
125 Act of Mar. 28, 1940, ch. 72, 54 Stat. 79. 
126 GOLDSTEIN, supra note 95, at 262–63. 
127 Id. at 268. 
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were drafted during World War II
128

 but around 12 percent were court-

martialed.
129

 

 D.  Red Scare II: Political Action and Legislation 

The United States and Russia, the leading communist country in the 

world, committed to peace by signing the Yalta Agreement in 1945.
130

  

Although the United States was allied with Russia during World War II, 

two years after the Agreement was signed, the dangers of communism led 

to another domestic Red Scare.
131

  Professor Wiecek remarked that the 

“first and second Red Scares were not discrete, disconnected events” but 

“phases on a continuum.”
132

  Communists,
133

 socialists, labor union 

members,
134

 and foreigners
135

 were particularly at risk of being targeted as 

domestic security threats. 

                                                                                                                          
128 Timothy A. Canova, American Wartime Values in Historical Perspective: Full-Employment 

Mobilization or Business as Usual, 13 ILSA J. INT’L & COMP. L. 1, 6 (2006). 
129 WILLIAM T. GENEROUS, JR., SWORDS AND SCALES: THE DEVELOPMENT OF THE UNIFORM 

CODE OF MILITARY JUSTICE 14 (1973) (there were also over two million court-martial convictions 
during World War II); Major John W. Brooker, Target Analysis: How to Properly Strike a Deployed 

Servicemember’s Right to Civilian Defense Counsel, 2010 ARMY LAW. 7, 13 (2010) (during World 

War II, there were over 1.7 million courts-martial, 100 executions and 45,000 imprisoned U.S. 
soldiers). 

130 JOHNSON, supra note 118, at 33. 
131 The British have had a long history of engaging in crackdowns on legitimate left wing groups, 

such as labor unions, as “threats to the security of the state.” ANNIE MACHON, SPIES, LIES & 

WHISTLEBLOWERS: MI5, MI6 AND THE SHAYLER AFFAIR 34 (2005). Woodrow Wilson advocated to 

Congress “to unite the world under a democratic vision” and to Americans it was to “protect 

endangered American values against an invasive autocratic enemy.” Kennedy, supra note 29, at 1667. 
132 Ip, supra note 36, at 8 (“[A]n unstable and uncertain international environment” after the First 

World War left a “pervasive sense of fear.”); Gregory P. Magarian, The First Amendment, the Public-
Private Distinction, and Nongovernmental Suppression of Wartime Political Debate, 73 GEO. WASH. 

L. REV. 101, 107 (2004); William M. Wiecek, The Legal Foundations of Domestic Anticommunism: 

The Background of Dennis v. United States, 2001 SUP. CT. REV. 375, 406 (Dennis J. Hutchinson, 
David A. Strauss & Geoffrey R. Stone eds., 2001). 

133 Directors, screenwriters, and actors were deemed communists and fired, defamed, or 

blacklisted.  Magarian, supra note 132, at 107–08.  Members of communist organizations were denied 
employment in the federal government and even a passport. Marc Rohr, Communists and the First 

Amendment: The Shaping of Freedom of Advocacy in the Cold War Era, 28 SAN DIEGO L. REV. 1, 24–

26 (1991). 
134 Courts upheld injunctions against picketing. Int’l Bhd. of Teamsters, Local 695, A.F.L., et al. 

v. Vogt, Inc., 354 U.S. 284, 285–87, 295 (1957); Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 

491–92 (1949). The Taft-Hartley Act of 1947 required union officials to avouch in writing every year 
that they were not a member of the communist party or the union faced stiff penalties. Labor 

Management Relations (Taft-Hartley) Act, 1947, ch. 120, § 9, 61 Stat. 136, 146. In 1953, the ACLU 

denounced the Communist Party. ADAM R. NELSON, EDUCATION AND DEMOCRACY: THE MEANING OF 

ALEXANDER MEIKLEJOHN 1872-1964, at 283–84 (2001). 
135 Immigration and Nationality Act, ch. 477, § 212(a)(27), 66 Stat. 163, 184 (1952) (excluding 

foreigners from entering the U.S. who sought “to enter the United States solely, principally, or 
incidentally to engage in activities which would be prejudicial to the public interest, or endanger the 

welfare, safety, or security of the United States.”); Id.. § 212(a)(29)(A) (excluding foreigners who 

“engage in activities which would be prohibited by the law of the United States relating to . . . public 
disorder . . . .”); 93 CONG. REC. 6536, 6540 (1947) (statement of Rep. Rankin) (Communists were 

infiltrating the U.S. through “foreign immigrant professors . . . .”). 
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Red Scare II is frequently designated “McCarthyism,” but Senator 

McCarthy was only one of the protagonists.
136

  Rhetoric began with the 

conservative coalition that controlled both houses of Congress from the 

late 1930s to the early 1960s,
137

 but the mood of intimidation required most 

politicians to conform to the prevailing atmosphere or jeopardize their 

political careers.
138

  Consequently the Smith-Mundt Act (1946) was 

adopted to disseminate information globally to confront communism.
139

  In 

addition, the National Security Act (1947) was enacted,
140

 and the Central 

Intelligence Agency (“CIA”) was formed, and engaged in massive 

propaganda operations outside the United States to confront communism, 

including by infiltrating foreign media.
141

  The Internal Security Act 

(McCarran Act)(1950) created a Subversive Activities Control Board that 

investigated and monitored communist organizations domestically.
142

  The 

Emergency Detention Act (1950) authorized the FBI to arrest anyone who 

                                                                                                                          
136 FRIED, supra note 94, at 128–33. 
137 Seth F. Kreimer, Sunlight, Secrets, and Scarlet Letters: The Tension Between Privacy and 

Disclosure in Constitutional Law, 140 U. PA. L. REV. 1, 15–16 (1991) (Republicans controlled 

Congress after the 1946 elections); Charles Tiefer, Congress’s Transformative “Republican 

Revolution” in 2001-2006 and the Future of One-Party Rule, 23 J.L. & POL. 233, 239 (2007). 
138 The rhetoric “ruin[ed] thousands of careers of loyal Americans in its course. . . . [S]igning 

loyalty oaths . . . left the requirement mainly as a noose for conscientious civil libertarians and a 

deterrent to becoming involved in progressive causes. . . . [P]oliticians of all stripes [were] tripping 
over each other to avoid being tarred as ‘soft on Communism.’ From the perspective of more than a 

half century later, much of this fervor seems opportunistic and at times paranoid.” Stewart Jay, The 

Creation of the First Amendment Right to Free Expression: From The Eighteenth Century to the Mid-
Twentieth Century, 34 WM. MITCHELL L. REV. 773, 930–31 (2008). 

139 U.S. citizens were restricted from accessing those news releases. Smith-Mundt Act of 1946, 22 

U.S.C. § 1461; Cole, supra note 121, at 735. 
140 National Security Act of 1947, ch. 343, § 2, 61 Stat. 495, 496. 
141 FRANCES STONOR SAUNDERS, WHO PAID THE PIPER?: THE CIA AND THE CULTURAL COLD 

WAR 1–5 (1999); Gerard Colby, The Price of Liberty, in INTO THE BUZZSAW 15–31 (Kristina 
Borjesson ed. 2002); JOWETT & O’DONNELL, supra note 6, at 25; Carl Bernstein, The CIA and the 

Media, ROLLING STONE, Oct. 20, 1977, reprinted at http://www.carlbernstein.com/magazine_cia_ 

and_media.php; Ahmed Rashid, The Rise of bin Laden, N.Y. REVIEW OF BOOKS, May 27, 2004, 
available at http://www.nybooks.com/articles/archives/2004/may/27/the-rise-of-bin-laden/?pagination= 

false; John Stockwell, Lecture: The Secret Wars of the CIA, (Oct. 1987), transcript available at 

http://www.informationclearinghouse.info/article4069.htm; Michael Warner, Book Review, CIA (June 
23, 2008), https://www.cia.gov/library/center-for-the-study-of-intelligence/csi-publications/csi-

studies/studies/vol52no2/intelligence-in-recent-public-literature-1.html (reviewing HUGH WILFORD, 

THE MIGHTY WURLITZER: HOW THE CIA PLAYED AMERICA (Harvard Univ. Press ed., 2008)) 
(acknowledging that “the Central Intelligence Agency ran a world-wide covert action campaign to 

counter . . . nonsense in societies in which communism might take hold.”). 
142 Internal Security Act of 1950, Tit. I, ch. 1024, § 7, 64 Stat. 987, 993–95; Communist Control 

Act of 1954,ch. 886, § 2, 68 Stat. 775, 775–76 (maintaining that “the Communist Party should be 

outlawed . . .” and that the “policies and programs of the Communist Party are secretly prescribed for it 

by the foreign leaders of the world Communist movement.”). PETER L. STEINBERG, THE GREAT “RED 

MENACE:” UNITED STATES PROSECUTIONS OF AMERICAN COMMUNISTS, 1947-52, at 206 (1984). The 

Communist Control Act of 1954 led to another surge of domestic prosecutions against communist 

sympathizers.  John E. Finn, Electoral Regimes and the Proscription of Anti-democratic Parties, in 
THE DEMOCRATIC EXPERIENCE AND POLITICAL VIOLENCE 60–61 (David C. Rapoport & Leonard 

Weinberg eds., 2001). 
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“probably” might engage in espionage.
143

 

President Truman issued an executive order constituting “loyalty 

boards” that received accusations, scrutinized political beliefs of 

government employees, and conducted investigations to determine if those 

investigated were “disloyal to the Government of the United States” and 

required dismissal.
144

  In 1947, the standard for firing an employee was 

whether there were “reasonable grounds” to suspect an employee was 

“disloyal.”
145

  In 1951, a federal employee could be fired when there was a 

“reasonable doubt” that he or she remained loyal to the United States.
146

  

Suspect individuals were sometimes subjected to multiple periodic 

investigations.
147

   

In 1947, the House Committee on Un-American Activities  (“HUAC”) 

held investigations to unveil government and private sector subversives.
148

  

Despite the fact that rumors often initiated investigations,
149

 those under 

suspicion were sometimes even convicted for being in contempt of 

Congress for refusing to answer questions posed by the HUAC.
150

  HUAC 

head Parnell Thomas explained the intention of the inquiries: “[The] chief 

function of the committee has always been the exposure of un-American 

activities.  This is based upon the conviction that the American public will 

not tolerate efforts to subvert or destroy the American system of 

government.”
151

 

The attorney general blacklisted “subversive” groups and “communist 

front organizations,” which led to thousands of cases of discrimination and 

employers firing workers across the country.
152

  The Department of Justice 

(DOJ) created an index of “radicals” and their organization and encouraged 

citizens to report suspicious acts back to the DOJ.
153

  In 1955, the FBI 

assembled a list of 26,000 individuals who were being monitored and 

                                                                                                                          
143 Emergency Detention Act of 1950, Tit. II, ch. 1024, § 103(a), 64 Stat. 1019, 1021. 
144 Kreimer, supra note 137, at 16.  In 1950, Senator McCarthy stated to the Senate that the State 

Department was teeming with “individuals who are loyal to the ideas and designs of Communism.” 
Jay, supra note 138, at 948. 

145 Exec. Order No. 9,835, 12 Fed. Reg. 1935, 1938 (Mar. 25, 1947). 
146 Exec. Order No. 10, 241, 16 Fed. Reg. 3637, 3690 (May 1, 1951). 
147 John Stewart Service was subjected to nine loyalty board hearings between 1945 and 1951 and 

was fired on the tenth review, but the Supreme Court overturned the decision six years later. Jay, supra 

note 138, at 948–49. 
148 FRIED, supra note 94, at 150–61. 
149 Kreimer, supra note 137, at 123 (“Although some of the material disseminated by the 
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150 Watkins v. United States, 354 U.S. 178, 182 (1957). 
151 80 CONG. REC. A4277 (1947). 
152 Exec. Order No. 9835, 3 C.F.R. 627, 630 (1948), reprinted as amended in 5 U.S.C. § 631 

(1952); Kreimer, supra note 137, at 18; Magarian, supra note 132, at 107 (“Government officials in 
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civil service, academia, and the arts.”). 

153 Wells, supra note 23, at 470–71. 
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would be arrested and placed in a detention center in the event of a national 

emergency.
154

  States enacted laws to punish individuals if they were 

affiliated with one of the attorney general’s blacklisted organizations.
155

  

Innocent people were designated threats to national security, and their lives 

and families were jeopardized.
156

  Professor Schrecker remarked that 

“objectionable groups and individuals were identified [in] a committee 

hearing, for example, or an FBI investigation; then, they were punished, 

usually by being fired.”
157

 

E.  Chilling Speech from Within Society 

The right to free speech, to earn a living, to associate with others, and 

to travel were all constitutionally protected rights marginalized during the 

Red Scare.
158

  However, it was not exclusively the government that 

impelled societal conformity.  Government can serve as the impetus of 

social shunning, oppression,
159

 and even violence.
160

  Zealots may chill 

speech by making fellow citizens steer more broadly than is necessary to 

reside within a zone that is free of harassment.
161

  For example, there were 

                                                                                                                          
154 GOLDSTEIN, supra note 95, at 323–24; Wiecek, supra note 132, at 427. 
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ADAMS, WITHOUT PRECEDENT: THE STORY OF THE DEATH OF MCCARTHYISM (1983); FRED J. COOK, 
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Magarian, supra note 132, at 107 (nongovernmental zealots used political intimidation); Wiecek, supra 
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Censorship by Proxy: The First Amendment, Internet Intermediaries, and the Problem of the Weakest 

Link, 155 U. PA. L. REV. 11, 48 (2006) (At the “outset of the McCarthy era . . . indirect efforts to 

interfere with the dissemination of ‘subversive’ speech provided an end run around First Amendment 
constraint . . . . [T]he results of ‘pitiless publicity’ were not the responsibility of the government but of 

the aroused citizenry.”); Kreimer, supra note 137, at 15–16, 51 (the language used by the Supreme 

Court explained that some of the effects included ‘“exposure, obloquy, public scorn,” “public 
opprobrium,” and “public stigma. . . .”’). 

160 Kreimer, supra note 137, at 41–42. 
161 Buckley v. Valeo, 424 U.S. 1, 41 n.48 (1976) (“[V]ague laws may not only trap the innocent 

by not providing fair warning or foster arbitrary or discriminatory application but also operate to inhibit 

protected expression by inducing citizens to steer far wider of the unlawful zone . . . than if the 

boundaries of the forbidden areas were clearly marked.”) (internal quotation marks omitted); SAMUEL 
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NATION SPEAKS ITS MIND 78–81 (1955) (forty-eight percent of community leaders believed some or all 

 



 

2012] FROM MARGINALIZING ECONOMIC DISCOURSE  21 

the loyalty boards, opprobrium from law enforcement, and even 

periodicals, such as the U.S. Information Agency’s Problems of 

Communism, which were published during the 1950s to edify Americans 

about the threat from Communism.
162

  All of these practices could incite 

obedient Americans to unleash repression on society. There were also 

organized nongovernmental groups and professional blacklisters, such as 

American Business Consultants that produced lists of alleged communists 

and also absolved those suspected of alleged communist ties.
163

  Some 

employers fired workers for perceived communist ties and antiwar 

involvement.
164

  Bollinger wrote:  

 

When we compare our reluctance to impose legal restraints against 

speech with our readiness to employ a host of informal, or nonlegal, 

forms of coercion . . . the paradox is striking . . . [w]e may respond 

with ridicule or humiliation . . . social shunning . . . [or deny] 

employment opportunities.
165

   

 

In 1849, John Stuart Mill wrote: “Society can and does execute its own 

mandates [and] . . . practices a social tyranny more formidable than many 

kinds of political oppression . . . [Societal repression] leaves fewer means 

of escape, penetrating much more deeply into the details of life.”
166

  In 

NAACP v. Alabama ex rel. Patterson (1958) Justice Harlan explained that 

disclosure of individuals or groups that were allegedly disloyal involved a 

“crucial . . . interplay of government and private action,” but it commences 

with an “initial exertion of state power” before “private action takes 

hold.”
167

  In Watkins v. United States (1957), Chief Justice Warren wrote: 

 

[W]hen those forced revelations concern matters that are 

unorthodox, unpopular, or even hateful to the general public, the 

reaction in the life of the witness may be disastrous.  This effect is 

even more harsh when it is past beliefs, expressions or associations 

that are disclosed and judged by current standards rather than those 
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contemporary with the matters exposed.  Nor does the witness alone 

suffer the consequences.  Those who are identified by witnesses and 

thereby placed in the same glare of publicity are equally subject to 

public stigma, scorn and obloquy.
168

 

 

The Red Scare influenced academia, restricting the free flow of ideas.  

Schools imposed economic and free speech discipline by ostracizing 

inflammatory academics, not hiring teachers with non-conforming values, 

and refusing to publish left-wing or controversial publications.
169

  The 

American Association of University Professors produced the 1940 

Statement of Principles on Academic Freedom and Tenure, which stated 

that “[t]eachers are entitled to full freedom in research,” “freedom in the 

classroom in discussing their subject,” and freedom “from institutional 

censorship or discipline.”
170

  Caveats included being “careful not to 

introduce into their teaching controversial matter which has no relation to 

their subject” and ensuring that they are “accurate” with their opinions and 

respectful of others.
171

  Despite those standards, polls taken during the 

1950s revealed that 91 percent of Americans thought that Communist 

teachers should be dismissed from their positions, 68 percent of citizens 

believed that Communists should be restricted from employment 

generally
172

 while 27 percent of professors believed that their opinions 

would impact job security.
173

  Ralph Nader recalled that when he attended 

Harvard Law School in the late 1950s, students “never asked questions 

about justice or injustice” and fundamental public policy questions were 

met with strange looks or with being labeled a “sociologist.”
174

 

A turning point came in 1957.
175

  In Sweezy v. New Hampshire, 

University of New Hampshire Professor Paul Sweezy was investigated 

under a New Hampshire law that permitted the Attorney General to 

investigate “subversive activities.”
176

  Sweezy was convicted, not for 

engaging in actions that threatened the government or for being a 
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Communist Party member, but for refusing to cooperate with the 

investigation.
177

  Sweezy acknowledged that he agreed with Marxist ideas 

but affirmed that he had never been a Communist Party member.
178

  The 

Court reversed the conviction, recognizing the tremendous societal stigma 

inherent to the investigation and that Sweezy had been compelled to testify 

against himself for his past exercise of his First Amendment rights.
179

 

F.  The Supreme Court Addresses Red Scare II 

In West Virginia Board of Education v. Barnett (1943), the Court’s 

first significant move to protect First Amendment rights,
180

 Justice Jackson 

wrote that “[i]f there is any fixed star in our constitutional constellation, it 

is that no official, high or petty, can prescribe what shall be orthodox in 

politics, nationalism, religion, or other matters of opinion or force citizens 

to confess by word or act their faith therein.”
181

  Just four years after 

Barnett was decided, societal circumstances hollowed this axiom.  

Supreme Court Justices accepted the purported domestic security threat 

from communism as real, and it took several years to quell those 

perceptions.  The Court quenched those impressions by reformulating its 

reasoning on three underlying inquiries – (1) whether associating with a 

communist group or holding socialist beliefs foreshadowed seditious 

ambitions, (2) whether stigmatizing Communists stifled legitimate political 

preferences and speech rights, not exclusively of citizens being 

investigated, but also of those who feared infamy, nefarious labels, and/or 

investigation, and (3) whether government should be probing into personal 

lives and beliefs.
182

 

First, to confer credibility to the danger of communism and thereby the 

suppressive measures required deducing that communist groups intended 

to overthrow the government.
183

  People may disagree over whether that 

threat was due to presuming that communist ideology would displace 

representative government and democracy or whether the threat was 

caused by defying the existing structure of property rights.  Nonetheless, 

the syllogistic reasoning conspicuously lunges from nefarious ideology to 

consorting with communist groups and to seditious risk.  In 1948, Eugene 
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Dennis, General Secretary of the Communist Party, and his associates, 

were indicted for encouraging the overthrow of the U.S. government 

because they “formed” the Communist Party.
184

  There was no evidence of 

any act in furtherance to overthrow the government, but ten defendants 

were sentenced to five years in prison and fined $10,000.
185

  In dissent, 

Justice Black remarked that the defendants had not been charged with even 

“saying anything or writing anything designed to overthrow the 

government.”
186

  In upholding the conviction, the Court supplemented 

Judge Hand’s “clear and present danger” test with new elements “whether 

the gravity of the ‘evil,’ discounted by its improbability, justified such 

invasion of free speech as is necessary to avoid the danger.”
187

  Yates v. 

United States (1957) effectively overruled Dennis by holding that it was no 

longer a “crime under the Smith Act to organize or teach classes on the 

superiority of communism or the imperative of revolution.”
188

  In Yates, 

communists in California were charged with sedition, but the Court 

required that there be evident proof of violent action intended to overthrow 

the government.
189

 

Second, the Court reconsidered whether investigations and 

prosecutions chilled legitimate societal discourse; Justice Frankfurter 

recognized that the Constitution would be construed somewhat differently 

“in the context of war,”
190

 but he also opined that fervent pursuit of 

communists sacrificed “loyal citizens who honestly believe in some of the 

reforms” that communists advanced and constricted “the interchange of 

ideas.”
191

  By 1960, the Court affirmed that government policies which 

stigmatized dissenters as active participants in communist movements 

significantly impeded professional and personal rights.
192

  However, the 

Court remained divided on the question of whether blacklisting groups had 

derivative deterrent effects on individual speech.  In Talley v. California 

(1960), dissenting Justices asserted that the record did not reveal evidence 

that the plaintiff “will suffer any injury whatever by identifying the 

handbill [which labeled individuals and groups with communist 

propaganda] with his name,” but Justice Black’s majority opinion 

explained that “[t]here can be no doubt that such an identification 
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187 Dennis, 341 U.S. at 510; United States v. Dennis, 183 F.2d  201, 212 (1950). 
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190 Korematsu v. United States, 323 U.S. 214, 224 (1944) (Frankfurter, J., concurring), reh’g 
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requirement would tend to restrict freedom to distribute information.”
193

  

Feverish debates over balancing tests pitting government disclosure 

interests against individual privacy rights
194

 abided and transcended cases 

involving membership in communist organizations.
195

 

Third, on the query of whether government inquests into personal lives 

were a legitimate reaction to confront a realistic national security threat, 

the Court initially regarded the examinations as legitimate.
196

  Professor 

Wiecek explains that “the Justices of the Supreme Court were not exempt 

from the fears and beliefs of other Americans.  If anything, they were more 

forward than others in cultivating those beliefs and enforcing their 

consequences.”
197

  In language astonishingly analogous to Bush 

administration presumptions about al-Qaeda members stealthily waiting in 

sleeper cells,
198

 Chief Justice Vinson in 1951 called communism a “highly 

organized conspiracy, with rigidly disciplined members subject to call 

when the leaders . . . felt that the time had come for action. . .”
199

  

Nonetheless, Americans were subjected to Red Scare II for approximately 

ten years before the mania wilted,
200

 affecting 2.5 million federal workers, 

3.5 million members of the armed forces and 3 million people in the 

private sector.
201

  Signaling that “Un-American” investigations were 

unacceptable in Watkins v. United States (1957), Chief Justice Warren 

specified that Congress is not “a law enforcement or trial agency” and has 

“no general authority to expose the private affairs of individuals without 

justification.”
202

 

G.  Civil Disobedience During the Vietnam War 

McCarthyism receded, and there was an abrupt increase in dissent in 

the late 1960s to protest against the Vietnam War and to advocate for Civil 
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Rights and social justice causes.
203

  A revitalized era of free speech rights 

emerged based on new forms of expression,
204

 but authorities also sought 

to quash overly antagonistic agitation.  It is important to consider the 

context of the Vietnam War.  The Vietnam War officially started after an 

alleged attack in the Gulf of Tonkin
205

 that never happened; the Johnson 

administration provided false information to Congress and the American 

people.
206

  Louis Fisher wrote that President Johnson pursued his own 

“self-interest” by promoting a national interest by “deception, 

misrepresentation, distortion, gross understatements, and outright lies.”
207

  

In a statement to Congress, Senator Fulbright remarked: “Insofar as the 

consent of this body is said to derive from the Gulf of Tonkin Resolution, 

it can only be said that the resolution, like any other contract based on 

misrepresentation, in my opinion is null and void.”
208

  The Gulf of Tonkin 

Resolution was repealed in January 1971,
209

 but the Vietnam War endured 

for four more years with Americans divided between those who staunchly 

supported U.S. soldiers fighting communism in Asia
210

 and others who 

opposed American involvement because Vietnam possessed a right of self-

determination after being embroiled in a sustained liberation movement to 

end French colonialism.
211

  U.S. expenditures for the Vietnam War surged 

from an early estimate of $10 billion to actual expenditures of $110 – $150 
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(Jeremy Brecher, et al. eds., 1st ed. 2005). 
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billion.
212

  Hence, even though Red Scare II ended, the ideological core of 

dissent was similar to earlier eras – pro-war and anti-communist thought 

was orthodox, while antiwar or left-wing dissent was targeted, stymied, 

and even persecuted into the 1970s.
213

 

From the mid-1960s until the early-1970s, authorities curtailed speech 

within society and government.  Perhaps the most vivid and poignant 

examples involved law enforcement responses to university students who 

protested, rallied, and occupied demonstration locations.  In Hess v. 

Indiana, hundreds of students protested and blocked university buildings in 

1970, and the Supreme Court held the demonstrations were protected 

speech, making Hess’s arrest for disorderly conduct and provoking 

recalcitrance illegal.
214

  On other occasions, authorities arrested and beat 

protesters, confiscated and destroyed personal property, and charged and 

convicted demonstrators for criminal acts.
215

  The Court drew a distinction 

between protected speech that was “provocative and challenging” and 

unprotected speech that might incite violence.
216

 

Students engaged in “civil disobedience” to propound grievances.
217

  

Protests did not inherently provoke violence, and the Court did not assume 

that groups were aspiring to overthrow the government, as was presumed 

with communist groups during the Red Scares.  In hearing the First 

Amendment challenges to convictions for opposing the Vietnam War, the 

Court underscored the sincerity of the protester belief
218

 and the potential 

ramifications of the distinct form of speech.  For example, the Court 

upheld convictions for incinerating draft cards
219

 and overruled convictions 

for the “silent, passive expression of opinion” of wearing armbands to 

protest the Vietnam War.
220

  The California Court of Appeals held that 

Robert Cohen’s rather flamboyant display of his “Fuck the Draft” jacket 

“might cause others to rise up to commit a violent act against the person of 

[Cohen] or attempt to forcibly remove his jacket,”
221

 but the Supreme 

Court held that the jacket’s message was constitutionally-protected 
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speech.
222

 

 

Speech was more restricted inside the military.  Service members were 

obligated to remain loyal to the mission in Vietnam.
223

  However, the Red 

Scare II era oaths of loyalty for government employees were found to be 

an infringement on free expression.
224

  To many people, oaths that require 

government officials to affirm that they will uphold the Constitution are 

likely uncontroversial.  However, the distress understandably resided in the 

prospect of discretionary application of ambiguous laws and the memory 

of the Un-American Committee investigations.
225

  The Court may have 

overcompensated to protect arguably more highly inflammatory and 

dangerous speech than that for which communists were punished.
226
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advocating for a communist, voting for a communist in an election, giving money to a communist, 
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of the Communist Party or any other subversive organization.”).  Contentious disagreements may arise 

over Supreme Court holdings that have restricted stated-mandated flag saluting, pledging allegiance, 
and flag burning.  Barnette, 319 U.S. at 624; Texas v. Johnson, 491 U.S. 397 (1989) (Court holding that 

Texas could not prosecute Johnson under the desecration of venerated objects statute when he burned a 

flag outside the Dallas City Hall); R.A.V. v. City of St. Paul Minn., 505 U.S. 377 (1992) (Court 
holding unconstitutional a St. Paul, Minnesota, Bias-Motivated Crime Ordinance, “which prohibits the 
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In Keyishian (1967), the Court found a New York law unconstitutional 

that required signing the “Feinberg Certificate” to affirm an employee was 

not a Communist and would not teach seditious and communist viewpoints 

as a state university professor.
227

  While the state cannot criminalize “the 

peaceful expression of unpopular views,”
228

 this is precisely what had 

happened years earlier, which had led to a “chilling effect” on speech.
229

  

In other cases, authorities did not punish “speech,” but “association,” 

which could be construed as having malicious intentions toward the 

government.
230

 

Covert means may also have chilled speech during the Vietnam War.  

In 1968, when Nixon was elected president, he adopted the Huston Plan 

and used the FBI, CIA, and military intelligence to expand the domestic 

spying, surveillance operations, illegal wiretappings, searches and seizures, 

mail searches, and harassment.
231

  William Casey, who would later become 

CIA Director, established the CIA’s counter-terror network in 1967 under 

Operation CHAOS, which was a special counter-intelligence operations 

unit designed to spy on those in the anti-war and civil rights movements.
232

  

The CIA used Operation CHAOS to spy on Canadians, particularly 

professors and students, who were critical of the Vietnam War.
233

  During 

the 1960s, J. Edgar Hoover ordered the FBI to engage in notorious 

suppression tactics to thwart dissent of the Vietnam War with “Red 
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Squads” and the Counter Intelligence (COINTEL) program.
234

 

H.  Contemporary Nexus of Security Threats and Domestic Dissent 

Authorities minimized the effect of collective action groups and 

dissenters with legal frameworks, state-sanctioned mechanisms, and 

aggressive domestic law enforcement during World War I, Red Scare I,
235

 

World War II,
236

 Red Scare II (McCarthyism), the Cold War,
237

 and the 

Vietnam War.
238

  Confronting verified seditious operations would 

outwardly be the most justified reason for subduing opposition.  However, 

it is not clear that during either of the Red Scares, there was substantial 

evidence that individuals or groups had planned, tangibly tried, or had the 

capability of endangering government institutions.  Consequently, many 

scholars have retrospectively perceived these eras of suppressed and 

punished dissent as unnecessary overreactions. 

Stuart Jay wrote: “From the perspective of more than a half century 

later, much of this fervor seems opportunistic and at times paranoid.”
239

  

Professors Lustgarten and Leigh explain that “official responses to 

emergencies which were overwhelmingly viewed at the time as not merely 

justifiable but compelling, have consistently turned out to be excessive, 

unnecessary, and often shameful.”
240

  Professor Wells explained: 

“Government officials perceiving a potential national security threat have 

often engaged in widespread propaganda . . . to spur public support” with 

an “exaggerated characterization of the threat posed by certain individuals 

and groups.”
241

  Senator Gary Hart remarked: “Even during the cold war, 
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those times that we sacrificed civil liberties, I found out as a member of the 

Church Committee, were almost always unnecessary to protect our 

country.  Massive opening of people’s mail, massive wire tapping of phone 

calls – it always happens when people become afraid.”
242

  Reflecting on 

judicial deference to executive crackdowns during real or perceived times 

of crisis in Britain, Professor David Dyzenhaus explained: “after the fact  . 

. . majority judgments tend to be regarded as ‘badges of shame,’ and it is 

the dissenting judgments that are seen as charting the correct course for the 

future.”
243

  In 1987, Justice Brennan stated:  

 

There is considerably less to be proud about, and a good deal to be 

embarrassed about . . .After each perceived security crisis ended, the 

U.S. remorsefully realized that the abrogation of civil liberties was 

unnecessary.  But it has proven unable to prevent itself from 

repeating the error when the next crisis came along.
244

 

 

The Supreme Court did issue opinions that demonstrated such eras 

were rather overblown and that communist or socialist cogitation was not 

intrinsically such a danger after all,
245

 but analyses and opinions delivered 

during those eras reflected dominant societal beliefs.
246

  After all, the 

Supreme Court is not an intelligence agency, and it does not address the 

factual legitimacy of security questions.  The Court accepts certiorari on 
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ripe, justiciable questions of law that have exhausted lower appellate 

processes.  It avoids political questions in order to be deferent to other 

branches of government.  While the Court ultimately reinforced civil 

liberties, it may inevitably be tardy in addressing ongoing societal panic 

unless the political system and society preempt and curb hysterical 

perceptions of threats,
247

 which are predominately questions of fact.  

Restraining political discourse is not easy.  Even with the recognition that 

each of these preceding periods was overblown, new activity followed.  

Both the Reagan (1981-88) and George W. Bush (2001-08) administrations 

followed a pattern of declaring peril and preventing “access to the data 

necessary to substantiate a contrary opinion.”
248

 

Ronald Reagan entered office and issued Executive Order 12,333, 

which expanded intrusive surveillance operations on domestic groups,
249

  

extended public relations operations to market threat environments,
250

 and 

instituted an “elaborate network of regulations” designed to “restrict the 

flow of information” for the purpose of “disinformation and censorship.”
251

  

The Reagan administration organized and circulated propaganda programs 

and thwarted dissent over insurgencies in Central America.
252

  When 

George Bush entered office in 2001, he appointed many Reagan-era 

neoconservatives with transparent ideological views, evidenced in their 

writings, public statements, and actions relating to excessively high-risk 
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national secrecy prerogative). 
252 NYU Latin American History Professor Greg Grandin wrote “[The] conflicts in Nicaragua, El 

Salvador, and Guatemala allowed New Right militarists to find ways to bypass the restrictions enacted 

by Congress and the courts in the wake of Vietnam… conduct covert operations, and carry out 
domestic surveillance of political activists.  The Reagan White House perfected new techniques to 

manipulate the media, Congress, and public opinion while at the same time re-empowering domestic 

law enforcement agencies to monitor and harass political dissidents.  These techniques . . . prefigured 
initiatives now found in the PR campaign to build support for the war in Iraq and in the Patriot Act, 

reinvigorating the national security state in ways that resonate to this day.”  GRANDIN, supra note 238, 

at 6, 123–29 (citing National Security Decision Directive, NSDD 77, Management of Public 
Diplomacy Relative to National Security; Office of Public Diplomacy for Latin American and the 

Caribbean, White House Propaganda Operations, Mar. 13, 1985). 
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security environments.
253

  The media accepted allegations about Iraq’s 

weapons of mass destruction and domestic terror alerts and failed to 

challenge allegations even after they were proven false.
254

  As with the 

earlier eras, society was polarized, and dissent was marginalized.
255

 

III. PRIVATE SECTOR SPEECH RIGHTS 

A.  The Fifth Amendment, Security Threats, and Capitalism 

The remainder of this Article considers whether the succession of 

security threat eras -- Red Scare I and Red Scare II movements against 

Communists, the domestic reaction to the Vietnam War’s justification of 

curtailing the spread of global communism, and Cold War rhetoric 

generally -- impacted today’s political landscape and the balance between 

public and private speech rights.  Assuredly, it has been advantageous for 

market economics to prevail and foster cooperative development through 

globalization.  This is accepted by both sides of the political spectrum, 

even with disagreements over specifics.  The query herein is whether it 

was market ideology alone or whether high-security threat discourse also 

drove jurisprudence that linked economic interests and free speech rights. 

Consider economic structuring on a continuum.  During and prior to 

the Cold War, a higher percentage of economies were socialized in Europe.  

There were more public utilities in the United States.   Members of the 

                                                                                                                          
253 Bejesky, supra note 17, at 38–42, 62–64, 66, 75. 
254 MARC SIEGEL, FALSE ALARM: THE TRUTH ABOUT THE EPIDEMIC OF FEAR 16 (2005) (after 

9/11, the Bush administration used domestic institutions to exploit the role of “official protector” to 
alleviate fear); Robert Bejesky, Press Clause Aspirations and the Iraq War, 48 WILLIAMETTE L. REV. 

343, 348–66 (2012)[hereinafter “Bejesky, Press Clause”] (discussing media performance in prewar 

era). See generally Bejesky, PDP, supra note 7 (discussing post-war allegations and tardy 
investigations after issues became stale); Bejesky, Politico, supra note 17, at 91–95 (explaining that the 

media systematically accepted domestic terror threat announcements even though threats were 

unsubstantiated, there were no attacks on U.S. soil, and almost no one was arrested in conjunction with 
announcements). 

255 Magarian, supra note 132, at 126–27 (the Dixie Chicks were condemned for dissenting); 

Eugene Volokh, Deterring Speech: When is it “McCarthyism”?  When is it Proper?, 93 CALIF. L. REV. 
1413, 1423–24 (2005) (noting opposition from those in Hollywood).  Americans have also been 

harassed by groups or people who have been intensely swept up in believing the falsities about Iraq.  

Actor Tim Robbins explaining harassment he and Susan Sarandon faced for being an antiwar advocate, 
stated they were “listed as traitors.”  ‘Our Voices Are Lost in the Tide of Intolerance Sweeping 

America,’ GUARDIAN (Apr. 20, 2003), http://www.guardian.co.uk/politics/2003/apr/20/usa.iraq;  

Countdown with Keith Olbermann, What Motivated Man Accused of Sending Threats?, MSNBC (Nov. 
19, 2006), http://www.msnbc.msn.com/id/15721895/ns/msnbc_tv-countdown_with_keith_ 

olbermann/t/what-motivated-man-accused-sending-threats/# (commentator noting that Author Ann 

Coulter’s stated that “we need to execute people like John Walker in order to physically intimidate 
liberals.”).  In the months right before the attack on Iraq, White House officials were making claims 

that any opposition to the president’s policies were “no less than an act of treason.”  JOHNSON, supra 

note 118, at 292; JAMES CARROLL, CRUSADE: CHRONICLES OF AN UNJUST WAR 7, 48 (2004) (Ashcroft 
also asserted that even the Senate inquiry into the basis of the “war on terror” was “eroding national 

unity” and “aiding terrorists.”); Bell, supra note 122, at 999. 
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Soviet Union entirely nationalized their economies.  Technology 

progressed, quality-of-life improved for most of the world, trade 

proliferated, and capitalism prevailed over communism.  Communism 

rejected property rights and private enterprise, while capitalism depends on 

both.  Is it possible that during this period, it was fervid advocacy 

regarding security threats from communism that substantially pushed 

politics into a jurisprudence and system that many scholars maintain 

equates money with political power?  Was this “monetization” of political 

speech a form of victory against communism during the Cold War era of 

security threat discourse?  The institution of property rights and the legal 

status of corporations are two preliminary bases for the queries. 

The U.S. Constitution does not expressly endorse a specific economic 

model.  The Fifth Amendment, however, does support market ordering.  

The Fifth Amendment states: “No person shall . . . be deprived of life, 

liberty, or property, without due process of law; nor shall private property 

be taken for public use, without just compensation.”
256

  This clause 

protects the private property rights of a citizen vis-à-vis the government 

and provided a basis for Congress to adopt institutions that protect property 

holders against other nongovernment actors in specific contexts.  

Alternatively, the takings clause permits government to take private 

property for public use by paying just compensation as long as authorities 

do not “take property under the mere pretext of a public purpose, when its 

actual purpose was to bestow a private benefit.”
257

  Courts have struck 

down takings as abuses of the eminent domain power in cases that have 

involved indulging the future property owner.
258

 

Ostensibly instrumental to the balance between public and private 

expression rights is that the Court has treated the organizational status of a 

corporate “person” as analogous to “citizens.”
259

  A corporate “person” has 

no reference in the Constitution or the Bill of Rights, but the Court held 

that corporations have Equal Protection Clause protection under the 

                                                                                                                          
256 U.S. CONST. amend. V. 
257 Kelo v. City of New London, 545 U.S. 469, 478 (2005) (Stevens, J., majority). 
258 R.I. Econ. Dev. Corp. v. Parking Co., 892 A.2d 87, 103–05 (R.I. 2006); Sw. Ill. Dev. Auth. v. 

Nat’l City Envtl., L.L.C., 768 N.E.2d 1, 9–11 (Ill. 2002); Casino Reinvestment Dev. Auth. v. Banin, 
727 A.2d 102, 104–05, 111 (N.J. Super. Ct. Law Div. 1998).  Others contend that “economic 

development” may be the justification for the taking, but special interest connections may ultimately 

benefit. See RICHARD A. POSNER, THE PROBLEMS OF JURISPRUDENCE 352–55 (1993); Steven M. 
Simpson, Judicial Abdication and the Rise of Special Interests, 6 CHAP. L. REV. 173 (2003).  Certain 

takings may ultimately have served private interests.  Kelo, 545 U.S. at 472 (condemning residential 

neighborhood for revitalized use); Berman v. Parker, 348 U.S. 26, 28, 32–33 (1954) (upholding 
constitutionality of taking “substandard housing and blighted areas” for a development project). 

259 Incorporation provided “corporations and their shareholders a privilege against the rest of the 

world that they could not obtain under the usual rules of property, contract, and tort.”  RICHARD 

EPSTEIN, BARGAINING WITH THE STATE 107 (1993); Daniel J.H. Greenwood, Essential Speech: Why 

Corporate Speech is not Free, 83 IOWA L. REV. 995, 1006–08 (1998). 
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Fourteenth Amendment
260

 and First Amendment Rights similar to, but 

somewhat lower than, citizens.
261

  The private rights theory of political 

expression views a First Amendment that generally praises the value of 

any self-interested expression aimed at influencing government action, 

while the public rights theory asserts that the First Amendment be 

primarily  interpreted to ensure that the public is adequately informed and 

broadly heard to ensure vigorous debate in government policymaking.
262

  

The extrapolation of Constitutional rights to entities has been controversial.  

Professor Greenwood wrote:  

 

[C]itizens are the only legitimate sources of law . . . Like the 

government itself, corporations are mere tools of the citizenry, 

political objects rather than political subjects, to be given just as 

much respect as the citizens deem useful and no more . . . Rights are 

for people, not for their instruments.
263

 

B.  Corporate Speech Rights Generally 

While the First Amendment was adopted in 1791 with courts 

consistently holding that commercial speech did not receive special 

protection, commercial advertising has been constitutionally protected 

speech since the mid-1970s.
264

  In Central Hudson Gas & Electric 

Corporation (1980), the Court held that commercial speech was protected 

but was afforded “lesser protection . . . than . . . other constitutionally 

guaranteed expression.”
265

  The protection has been justified as a demand-

based constitutional right for consumers to be apprised of products on the 

market and a supply-based, business enterprise right to inform the public 

and compete economically.
266

  In Virginia State Board of Pharmacy v. 

Virginia Citizen’s Consumer Council (1976), the Court held that the “free 

flow of commercial information is indispensable” to forming intelligent 

opinions in a market economy and for keeping consumers sufficiently 

                                                                                                                          
260 Wheeling Steel Corp. v. Glander, 337 U.S. 562, 575 (1949) (listing cases supporting corporate 

protection under the Fourteenth Amendment). 
261 Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n, 447 U.S. 557 (1980) (commercial speech 

was protected but was afforded “lesser protection . . . than . . . other constitutionally guaranteed 
expression”); See First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765 (1978). 

262 Magarian, supra note 132, at 110. 
263 Greenwood, supra note 259, at 996. 
264 C. Edwin Baker, The Independent Significance of the Press Clause Under Existing Law, 35 

HOFSTRA L. REV. 955, 1004 (2007); Bruce W. Blakely, Public Utility Bill Inserts, Political Speech, 

and the First Amendment: A Constitutionally Mandated Right to Reply, 70 CALIF. L. REV. 1221, 1221–
22 (1982); Bruce Ledewitz, Corporate Advertising’s Democracy, 12 B.U. PUB. INT. L.J. 389, 389–92 

(2003). 
265 Cent. Hudson Gas & Elec. Corp., 447 U.S. at 557. 
266 Brown, supra note 15, at 1621; Cole, supra note 121, at 705; Ledewitz, supra note 264, at 

404–05, 408–09. 
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well-informed for rational decision-making.
267

 

 

Scholars have imputed that the self-interested financial nature of 

corporate speech ventures to “persuade and influence”
268

 consumers into 

buying unnecessary items.
269

  Focus groups, psychology experts, and 

marketing specialists develop advertising ploys which could undermine a 

consumer’s independent thought.
270

  Public relations, sales, and marketing 

have become branches of psychology,
271

 while advertising teams utilize 

“threats, cajolery, emotions, personality, persistence and facts in what is 

termed aggressive selling.”
272

  Advertising is ubiquitous, with the typical 

American viewing thirty-eight thousand commercials per year and 

experiencing more than this number per year in the combination of radio, 

newspaper, magazine, billboard, and poster advertisements.
273

  In 1997, 

$249 billion was spent on advertising;
274

  the buyer pays for the advertising 

in the price of the product.
275

 

Just as there are contextual limitations on a citizen’s speech rights,
276

 

there are specific limitations on commercial speech.  Government can limit 

anonymous advertising since nondisclosure of a source might heighten 

                                                                                                                          
267 Va. State Bd. of Pharmacy v. Va. Citizens Consumer Council, 425 U.S. 748, 765 (1976). 
268 See DAVID CROTEAU & WILLIAM HOYNES, THE BUSINESS OF MEDIA: CORPORATE MEDIA 

AND THE PUBLIC INTEREST 157–62 (2001).  Advertising sells emotional gratification and “images” 
perhaps more than information.  NEIL POSTMAN, AMUSING OURSELVES TO DEATH: PUBLIC DISCOURSE 

IN THE AGE OF SHOW BUSINESS 128–31 (1985); VANCE PACKARD, THE HIDDEN PERSUADERS 3 (1957) 

(there are “large-scale efforts being made, often with impressive success, to channel our unthinking 

habits, our purchasing decisions, and our thought processes by the use of insights gleaned from 

psychiatry and the social sciences.”); Brown, supra note 15, at 1623, 1635 (little information is really 

revealed in advertising, but instead, “[n]ational advertising is dominated by appeals to sex, fear, 
emulation, and patriotism, regardless of the relevance of those drives to the transaction at hand.”). 

269 Prior to Virginia State Board of Pharmacy, it was a legitimate argument to regulate 

commercial speech that might manipulate consumers into buying something that they do not need.  
Lidsky, supra note 89, at 819. 

270 See generally JOHN STAUBER & SHELDON RAMPTON, TOXIC SLUDGE IS GOOD FOR YOU: LIES, 

DAMN LIES AND THE PUBLIC RELATIONS INDUSTRY (1995); BERNAYS, supra note 7, at 72; STUART 

EWEN, PR!: A SOCIAL HISTORY OF SPIN (1996); PACKARD, supra note 268, at 4; Ellen P. Goodman, 

Stealth Marketing and Editorial Integrity, 85 TEX. L. REV. 83 (2006); Tamara R. Piety, “Merchants of 

Discontent”: An Exploration of the Psychology of Advertising, Addiction, and the Implications for 
Commercial Speech, 25 SEATTLE U. L. REV. 377 (2001). 

271 See DOUGLAS RUSHKOFF, COERCION: WHY WE LISTEN TO WHAT ‘THEY’ SAY 190 (1999). 
272 Brown, supra note 15, at 1620. 
273 PRATKANIS & ARONSON, supra note 117, at 4–5 (Americans watch an average of thirty hours 

of television per week). 
274 JOWETT & O’DONNELL, supra note 6, at 147. 
275 Brown, supra note 15, at 1636. 
276 Prior restraints are not favored.  Thomas v. Collins, 323 U.S. 516, 530 (1945); Kovacs v. 

Cooper, 336 U.S. 77, 94 (1949); Preemptive restrictions on speech include time, place, manner 
restrictions that are not overly prohibitory.  Id. at 81–83; Cameron v. Johnson, 390 U.S. 611, 617 

(1968) (government can restrict demonstrations that obstruct access to government buildings); R.A.V. 

v. City of St. Paul, 505 U.S. 377, 386, 408 (1992) (White, J., concurring in judgment) (“[T]ime, place, 
or manner restriction[s]” differ from fighting words, which seeks to ban “an overriding message of 

personal injury and imminent violence”). 
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credibility and be misleading,
277

 restrict and/or remedy false and 

disingenuous speech and advertising,
278

 and regulate commercial speech if 

regulation advances a substantial government interest.
279

  First Amendment 

issues surface in such diverse arenas as securities regulations, antitrust 

prosecutions,
280

 copyright law,
281

 and tort law.
282

  Government can restrict 

speech that is viewed as harmful to society’s health and well-being,
283

 such 

as regulating gambling,
284

 restricting cigarette advertisements
285

 because of 

detrimental health effects,
286

 and enforcing civil rights laws at the 

                                                                                                                          
277 Jeffrey Peabody, When the Flock Ignores the Shepherd – Corralling the Undisclosed Use of 

Video News Releases, 60 FED. COMM. L.J. 577, 579–80 (2008). 
278 Brown, supra note 15, at 1636.  For example, in securities law, brokers cannot make false 

statements of material facts to induce trades.  15 U.S.C. § 78i(a)-(e) (2006).  False and misleading 

statements in tender offers are prohibited.  15 U.S.C. § 78n(e) (2006).  Section 10(b) of the Securities 
and Exchange Act of 1934 proscribes manipulative conduct that is deceptive.  Schreiber v. Burlington 

N., Inc., 472 U.S. 1 (1985).  Labor activists sued Nike for purportedly false and misleading statements 

to defend the company on allegations of abusive labor practices.  The California Supreme Court held 
that “when a corporation, to maintain and increase its sales and profits, makes public statements 

defending labor practices and working conditions at factories where its products are made, those 
statements are commercial speech that may be regulated to prevent consumer deception.”  Kasky v. 

Nike, Inc., 45 P.3d 243, 262 (Cal. 2002). 
279 See Alex Kozinski & Stuart Banner, The Anti-History and Pre-History of Commercial Speech, 

71 TEX. L. REV. 747 (1993); Cent. Hudson Gas & Elec. Corp v. Pub. Serv. Comm’n., 447 U.S. 557,   

566–70 (1980). 
280 See Fed. Trade Comm’n v. Super. Ct. Trial Lawyers Ass’n, 493 U.S. 411 (1990). 
281 See Michael A. Fisher, The Right to Spam? Regulating Electronic Junk Mail, 23 COLUM.-VLA 

J.L. & ARTS 363, 418 (2000). 
282 Laws protect reputation and restrict obscene speech.  For example, the Cable Television 

Consumer Protection Act of 1992 prohibits “obscene material, sexually explicit conduct, or material 

soliciting or promoting unlawful conduct.”  Pub. L. No. 102-385, 106 Stat. 1460 (1992); Denver Area 

Educ. Telecomms. Consortium v. Fed. Commc’ns Comm’n, 518 U.S. 727, 729–31, 766 (1996) (calling 
restrictions of indecent programs on public access channels unconstitutional); See Cass R. Sunstein, 

Words, Conduct, Caste, 60 U. CHI. L. REV. 795, 807–08 (1993); David Cole, Playing by 

Pornography’s Rules: The Regulation of Sexual Expression, 143 U. PA. L. REV. 111 (1994); N.Y. v. 
Ferber, 458 U.S. 747, 763–64 (1982) (regulating child pornography by incorporating an exception to 

the Miller obscenity standard).  Rules can punish defamatory speech.  N.Y. Times Co. v. Sullivan, 376 

U.S. 254, 279–80 (1964). 
283 Wendy E. Parmet, Tobacco, HIV, and the Courtroom: The Role of Affirmative Litigation in the 

Formation of Public Health Policy, 36 HOUS. L. REV. 1663 (1999).  The Federal Communications 

Commission (FCC) regulates the mass media and the Food and Drug Administration (FDA) promotes 
the health and welfare by regulating food and drug products.  Requiring food ingredients to be labeled 

on packages for public health is an example of compelled disclosure to preempt ambiguities. 
284 The Comstock Act prohibited mailing lottery ads in the mail.  Smith v. United States, 431 U.S. 

291, 305 (1977). 
285 In 1971, Congress banned tobacco advertisements from television and radio, and there are 

restrictions in print advertising, but companies spend over ten billion dollars per year to promote 
smoking.  FEDERAL TRADE COMMISSION, Cigarette Report for 2001 (2003), available at 

http://www.ftc.gov/os/2003/06/2001cigreport.pdf. 
286 The cigarette industry has been accused of manipulating consumer behavior.  Jon D. Hanson & 

Douglas A. Kysar, Taking Behavioralism Seriously: Some Evidence of Market Manipulation, 112 

HARV. L. REV. 1420, 1465–1500 (1999).  Alcohol advertisements do circulate among all of the media 

outlets and the FCC does not regulate it.  As the 2002 Winter Olympic Games revealed, the state of 
Utah did seek to censor beer advertisements for jokes that might offend the Mormon population.  

Wines & Lau, supra note 170, at 130–31.  Every year, over 438,000 people die from cigarette related 
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workplace even when clearly communicative First Amendment 

expressions are involved.
287

   

Consequently, commercial speech is not entirely laissez-faire, 

beholden to maximizing profit and led by caveat emptor,
288

 but normative 

grievances about advertising generally yield to First Amendment rights of 

businesses.
289

  Elevated entity rights have profound ramifications because 

businesses employ speech in virtually all commercial situations, from 

negotiating and consummating contracts to making warranties to 

advertising.  However, the arena that involves tremendous controversy is 

how corporate power and money may influence politics, most notably by 

lobbying and providing campaign contributions. 

C.  Private Sector Influences on Politics 

1.  Shifts from Public Interest to Private Rights 

James Madison feared that colluding “factions” might “seize political 

power” and undermine public interest and democracy.
290

  Translated to 

contemporary political thought, groups with exceptional organizational and 

collective action capabilities and financial resources have a paramount 

ability to influence legislation
291

 and can “skew public decision-making 

toward private rent-seeking and away from public interest.”
292

  This 

concern seems pertinent to debates over campaign finance,
293

 lobbying for 

                                                                                                                          
diseases, such as throat, stomach, and colon cancer.  AMERICAN LUNG ASSOCIATION, Smoking 101 
Fact Sheet, available at http://www.healthymissouri.net/cdrom/lesson3b/Smoking Fact Sheet.pdf.   

287 See Harris v. Forklift Sys., Inc., 510 U.S. 17 (1993); DeAngelis v. El Paso Mun. Police 

Officers Ass’n, 51 F.3d 591, 596–97 (5th Cir. 1995); Anita Bernstein, Treating Sexual Harassment with 
Respect, 111 HARV. L. REV. 445 (1997). 

288 Schreiber v. Burlington N., Inc, 472 U.S. 1,  6–7 (1985) (quoting Santa Fe Indus. v. Green, 430 

U.S. 462, 476–77 (1977) (Court interpreting that the Act’s “fundamental purpose. . .[is] ‘to substitute a 
philosophy of full disclosure for the philosophy of caveat emptor . . . .’”)); see also Dennis S. Karjala, 

Federalism, Full Disclosure, and the National Markets in the Interpretation of Federal Securities Law, 

80 NW. U. L. REV. 1473 (1986). 
289 A corporation speaks with money allocated to corporate agents, which is consistent with rules 

and norms of corporate law and the market.  Glickman v. Wileman Bros. & Elliott, Inc., 521 U.S. 457, 

479 (1997) (Souter, J., dissenting) (in defense of the advertising in question, noting it was “exploit[ing] 
all the symbolic and emotional techniques of any modern ad campaign . . . .”); Justice Frankfurter 

wrote about trademarks and the human propensity to accept the psychological function of symbols: 

“The owner of a mark exploit this human propensity by making every effort to impregnate the 
atmosphere of the market with the drawing power of a congenial symbol.”  Mishawaka Rubber & 

Woolen Mfg. Co. v. S.S. Kresge Co., 316 U.S. 203, 205 (1942).  Greenwood, supra note 259, at 1004;   
290 THE FEDERALIST NO.10 (James Madison); James A. Gardner, Can Party Politics be Virtuous?, 

100 COLUM. L. REV. 667, 668 (2000); Steven G. Calabresi, Political Parties as Mediating Institutions, 

61 U. CHI. L. REV. 1479, 1488 (1994). 
291 POSNER, supra note 258, at 354–55. 
292 William N. Eskridge, Jr., Politics Without Romance: Implications of Public Choice Theory for 

Statutory Interpretation, 74 VA. L. REV. 275, 283 (1988). 
293 See generally Gore Vidal, Foreword in DAVID DONNELLY ET AL., MONEY AND POLITICS: 

FINANCING OUR ELECTIONS DEMOCRATICALLY, at ix–x (Joshua Cohen & Joel Rogers, eds., 1999); C. 

Edwin Baker, Campaign Expenditures and Free Speech, 33 HARV. C.R.-C.L. L. REV. 1 (1998); 2012 
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special interests,
294

 money as constitutionally protected political speech,
295

 

money buying elections,
296

 and media allegiance to advertiser interest.
297

  

Many factors seem to have contributed to these results,
298

 including 

international trade, deregulation,
299

 globalization,
300

 the potential 

connection between capitalism and democratization,
301

 business lobby 

groups,
302

 corporate influence on society and Congress, media 

influences,
303

 multifaceted associations between private and public 

interests, and relative weakening of organized labor.
304

 

                                                                                                                          
Overview: Business-Labor-Ideology Split in PAC & Individual Donations to Candidates, Parties Super 

PACs and Outside Spending Groups, CENTER FOR RESPONSIVE POLITICS, http://www.opensecrets.org/ 

overview/blio.asp?cycle=2006 (last visited Sept. 1, 2012). 
294 CHARLES DERBER, CORPORATION NATION: HOW CORPORATIONS ARE TAKING OVER OUR 

LIVES AND WHAT WE CAN DO ABOUT IT 33 (1998); RONALD DWORKIN, IS DEMOCRACY POSSIBLE 

HERE?: PRINCIPLES FOR A NEW POLITICAL DEBATE 129 (2006)  (“Large campaign contributors 
purchase what is euphemistically called  ‘access’ to officials; in fact they often purchase not merely 

access but control”); 
295 Buckley v. Valeo, 424 U.S. 1, 15 (1976); Ronald J. Krotoszynski, Jr., Dissent, Free Speech, 

and the Continuing Search for the “Central Meaning” of the First Amendment, 98 MICH. L. REV. 

1613, 1640 (2000) (the Supreme Court holds that “money” equals speech). 
296 DENNIS W. JOHNSON, NO PLACE FOR AMATEURS: HOW POLITICAL CONSULTANTS ARE 

RESHAPING AMERICAN DEMOCRACY 169–75 (2001). 
297 Bejesky, Press Clause, supra note 254, at 373–82. 
298 DERBER, supra note 294, at 33; RALPH NADER & WESLEY J. SMITH, NO CONTEST: 

CORPORATE LAWYERS AND THE PERVERSION OF JUSTICE IN AMERICA (1996);  see generally TED 

NACE, GANGS OF AMERICA: THE RISE OF CORPORATE POWER AND THE DISABLING OF DEMOCRACY 
(2003); 

299 An increase in private sector power that weakens government regulation (i.e. increasing 

laissez-fair market mechanisms) and lessens social expenditures may attenuate government power, 

making politicians less beholden to public interests and constituents.  This was seen in the 1980s 

mergers and acquisitions era and Reagan’s deregulation, which created today’s powerful multinational 

conglomerates.  GRANDIN, supra note 238, at 166, 182. 
300 As more countries developed and globalization proliferated, cheaper factors of production (e.g. 

labor and resources) emerged with trade and foreign direct investment.  This weakens U.S. 

competitiveness in the same products, which may reduce union power relative to corporate America.  
Id.; JOHNSON, supra note 118, at 260; JOSEPH E. STIGLITZ, GLOBALIZATION AND ITS DISCONTENTS  

53–54 (2003) (referring to the Washington-Wall Street Consensus driving globalization). 
301 Bejesky, Politico, supra note 17, at 48–49, 99, 106–07 (prominent neoconservative belief). 
302 See ROBERT B. REICH, SUPERCAPITALISM: THE TRANSFORMATION OF BUSINESS, 

DEMOCRACY, AND EVERYDAY LIFE (2007); Robert Bejesky, Geopolitics, Oil Law Reform, and 

Commodity Market Expectations, 63 OKLA. L. REV. 193, 222–25, 229–38, 249–50, 276 (2011) (noting 
news reports of special interests involved with Iraqi energy resources and oil company lobbying in the 
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Special Benefits, HUFFINGTON POST, (Dec. 12, 2011, 9:37 PM) http://www.huffingtonpost.com/steven-
strauss/actually-corporations-tha_b_1144789.html.  

303 GLENN W. SMITH, THE POLITICS OF DECEIT: SAVING FREEDOM AND DEMOCRACY FROM 

EXTINCTION (2004) (television advertising during election cycles presents a “world of illusion and 
coercion”); see generally Bejesky,  Press Clause, supra note 256  (media performance was poor in the 
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the war); Dr. Saby Ghoshray, Illuminating the Shadows of Constitutional Space While Tracing the 
Contours of Presidential War Power, 39 LOY. U. CHI. L.J. 295, 325 (2008). 
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Harvard Law Review held a symposium that classified the present 

political and economic landscape the “Era of Privatization.”
305

  If 

traditional public functions are commercialized, the state may become less 

vigorous,
306

 democratic participation could erode,
307

 and state sovereignty 

might be attenuated.
308

  A 2008 poll reported that 94 percent of Americans 

believed that “leaders should pay attention to the views of the people when 

they make decisions,” 80 percent think that the United States is “run by a 

few big interests,” and only 19 percent believe that it is “run for the benefit 

of the people.
309

  Professors Wines and Lau note that while the days of 

restricting seditious speech of communists are gone, “now the issue is 

whether a professor’s research will offend a major donor,” such that 

university professors will engage in “self-censorship to appease corporate 

interests.”
310

  Kuhner wrote: 

 

National scandals involving corporate fraud, political corruption, 

lobbyists, and campaign finance have called attention to worrisome 

dynamics: the decreasing power of natural persons relative to legal 

persons in the political process; and the erosion of civic or 

democratic values in favor of corporate values.  Both dynamics 

relate to the vexing problem of money in politics.
311

 

 

Financial power may influence politics, but only in rare circumstances 
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has “state action” been imposed on private entities, such as when a 

monopoly must carry out public functions.
312

  In fact, the state action 

doctrine has most often insulated “the autonomy of business enterprises 

against the claims of consumers, minorities, and other relatively powerless 

citizens.”
313

  Professor Farina wrote:  

 

Scholars of public opinion and voting behavior have repeatedly 

shown that most Americans in the 1980s did not support the new 

conservative agenda that included dismantling federal regulatory 

programs.  Surveys throughout the period solidly establish that a 

majority thought the federal government should be spending more 

on education, the environment, healthcare, and the poor.
314

 

 

Professor Kuhner explained: “Money in politics can be viewed as an 

assault on political equality – wealthy actors subjugating common citizens 

– and yet it can also be viewed as a form of political expression – free 

speech.  This is enough to cause a rational observer to throw up her 

hands.”
315

  Professors Coleman and Maogoto complained: “Is this the type 

of democracy the West seeks to impose on other communities?  A process 

that is a corruption of the very nature of democracy – representative 

government – where the representatives are from one socio-economic 

class.”
316

  Professor Greenwood wrote: “Corporate free speech, in short, is 

not free but compelled.  It serves not the purpose of increasing the 

citizenry’s ability to self-govern, but the opposite.  Allowing corporations 

to influence the legal environment in which they operate creates a 

bureaucratic monster that determines its own feeding schedule.”
317

 

2.  Campaign Contributions and Lobbying 

Since commercial speech became protected, the amount spent on 

corporate lobbying multiplied, and arguments of corporate capture of 

government institutions became prominent.
318

  Special interests and 

superior financial resources may not always influence political outcomes.  

However, there is a danger that wealthy individuals,
319

 corporate special 

interests, and organizations with superior financial resources may capture 
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or impact government policymaking apart from democratic choice and 

grass roots clashing of ideas.
320

  Many critics equate money with the means 

to attain political power. 

Historically, American democratic thought patently rejected the idea 

that private interests should have preferred access to government so as to 

dilute public interest.  Politicians avoided perceptions of impropriety.  In 

1857, three Congressional representatives resigned after a leaked story 

reported that lobbyists paid cash to pass the Minnesota Land Bill, which 

granted land to railroads.
321

  In 1894, senators were charged with receiving 

bribes from the Sugar Trust to obtain favorable tariff treatment.
322

  In 1907, 

the Tillman Act banned corporations and banks from making a “money 

contribution in connection with any election to any political office.”
323

  In 

1925, the Federal Corrupt Practices Act criminalized contributions of 

“anything of value” to candidates “for the purpose of influencing an 

election.”
324

  It also prohibited soliciting members of Congress with 

contributions intended to influence politics.
325

  In 1940, the Hatch Act 

prohibited contributing more than $5,000 per year to a Political Committee 

or candidate and precluded candidates from spending or receiving more 

than $3 million per year.
326

 

After Buckley v. Valeo (1976), the Court consistently upheld campaign 

funding and election spending as “implicat[ing] fundamental First 

Amendment interests”
327

 that were protected speech.
328

  With this general 
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principle and the fact that more money means the capability to broaden and 

expand the market on political messages, controversy erupted over 

specifics, such as Political Action Committees (PACs), soft money, and 

exploitation of loopholes.
329

  While it may not always be in an incumbent’s 

self-interest to affix restrictions that could empower challengers,
330

 

politicians did react to criticism by adopting new legislation.  For example, 

the Bipartisan Campaign Reform Act of 2002 (BCRA) sought to reduce 

negative attributes of campaign finance, such as by addressing opprobrium 

involving corporate donations and soft money and by limiting hard money 

contributions to $2,000 per election.
331

 

If corporate donations are intended to take advantage of a generally 

available tax benefit or be charitable and politicians do not provide special 

treatment to donors, the danger of disproportionate monetary resources 

granting an unfair advantage in the aggregate, to either the Republican or 

Democratic parties, is reduced.  Large corporations contribute to both 

parties.
332

  However, heavy spending could still drown out the voice of 

individual candidates, and perhaps “buy” elections,
333

 which could be 

viewed in the abstract as a shade of corruption if political will is 

undermined by campaign contributions.
334

  Moreover, because both parties 

are influenced by corporate financing and special interest agendas
335

 all 

political platforms could gravitate further to support business interests, 
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which might conflict with public interests. 

For example, in response to the 2008 financial crisis, in December 

2009 the Senate passed H.R. 4173, the Wall Street Reform and Consumer 

Protection Act of 2009, by a vote of 223 to 202, with not a single 

Republican voting for it.
336

  In May 2010, the Senate passed S.3217, the 

Restoring American Financial Stability Act of 2010, by a vote of 59-39, 

another strictly partisan vote.
337

  Both bills were concerned with enacting 

consumer financial protection against “unfair and abusive” financial 

industry practices, instituting rules to regulate the derivatives market, 

providing additional government oversight of the financial sector, and 

setting restrictions on executive compensation packages.
338

  In June 2010, 

the voting compromise, the “Dodd-Frank Bill,” resulted in a 20-11 vote 

among House negotiators and a 7-5 vote among Senate negotiators, which 

was also a strict party line vote.
339

 

Preceding the November 2010 congressional election, an August 2010 

study found that 68 percent of campaign contributions from the finance 

industry went to Republicans.
340

  Reuters wrote: “The findings are likely to 

come as a blow to Democrats, who are fighting to retain their control of the 

House and face a smaller risk of losing the Senate.”
341

  Republicans gained 

control of the House of Representatives in the elections, and newly-elected 

Republican Senator Rand Paul gave a victory speech in which he espoused 

that the intention was to “take our government back . . . Do we wish to live 

free or be enslaved by debt?”
342

  PBS noted: “Key issues in the upcoming 

months include how to fix the economy, whether to extend Bush-era tax 

cuts, and details of the Democrat’s health care reform.”
343

 

Lobbying, intended to inform politicians and assist them to make more 

prudent policy decisions, has proliferated.  During the 1960s there were 

several hundred corporate lobbyists in Washington, but by the late-1980s 

there were 23,000.
344

  The amount spent on lobbying grew from $1.47 

billion (1999) to $2.61 billion (2006).
345

  Former government officials and 

politicians become lobbyists, represent special interests, and assume 
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influential positions in the private sector.
346

  For example, between 1997 

and 2004, “288 top government officials since 1997 have taken positions at 

the 20 largest military contractors at levels high enough that they were 

disclosed in federal regulatory filings.”
347

  As with campaign contributions, 

commentators have been critical of lobbying.  Aside from the suspicion 

that “informing” politicians and government officials can cultivate special 

preferences,
348

 one of the more contentious issues was the business 

deduction that was available for lobbying expenses for over three decades 

until the Clinton administration restricted it.
349

  Also, the Lobbying 

Disclosure Act of 1995 required lobbyists to report advocacy that aims to 

influence government policy.
350

 

Meanwhile, the political activity of charitable organizations may be 

one of the more effective collective action avenues to represent the public 

interest, but there are bounds to advocacy in exchange for being endowed 

with tax exempt status.
351

  There are expenditure limitations
352

 and special 

tax rules that normally prohibit lobbying costs from being deducted as an 

“ordinary and necessary” business expense.
353

  After all, taxpayers would 

be subsidizing political activities of tax exempt organizations.
354

  Section 

                                                                                                                          
346 See generally DAN BRIODY, THE IRON TRIANGLE: INSIDE THE SECRET WORLD OF THE 

CARLYLE GROUP (2003); see generally GREG PALAST, THE BEST DEMOCRACY MONEY CAN BUY (2nd 

ed. 2004); Kevin Bogardus, Statehouse Revolvers: Study Finds More than 1,300 Ex-legislators Among 

2005 State Lobbying Ranks, THE CENTER FOR PUBLIC INTEGRITY (Oct. 12, 2006, 4:15 PM), 
http://www.publicintegrity.org/hiredguns/report.aspx?aid=747 (“More than 1,300 ex-lawmakers were 

registered to lobby in 2005 alone”); Kristen Mack, Revolving Door Always Open for Ex-politicians, 

HOUSTON CHRON., Mar. 5, 2007, http://www.chron.com/ news/houston-texas/article/Revolving-door-

always-open-for-ex-politicians-1817119.php; Aron Pilhofer, Revolving Doors Spin Once Again, N.Y. 

TIMES, Nov. 12, 2006, http://www. nytimes.com/2006/11/12/weekinreview/12basicsB.html. 
347 Leslie Wayne, Pentagon Brass and Military Contractors’ Gold, N.Y. TIMES, June 29, 2004, at 

C1. 
348 This danger is prominent in other countries.  There are distinctions between government 

officials owning portions of the economy that leads to financial windfalls because of control over 
policymaking, business interests giving financial benefits to government officials to attain contract 

benefits, and potential adverse effects from lobbying. For example, Naomi Klein, author of Shock 

Doctrine (2007), confronted former Federal Reserve Chairman Alan Greenspan with comparisons 
between the U.S. economy and complaints over corruption in contracting in Iraq and under Suharto’s 

regime in Indonesia.  Greenspan responded that distinctions could be drawn with Indonesia because the 

corruption was the “dominant factor,” whereas corruption is not the dominant factor in the U.S. 
economy.  Alan Greenspan vs. Naomi Klein on the Iraq War, Bush’s Tax Cuts, Economic Populism, 

Crony Capitalism and More, Democracy Now! Broadcast (Sept. 24, 2007), 

http://www.democracynow.org/2007/9/24/alan_greenspan_vs_naomi_klein_on. 
349 Mayer, supra note 307, at 498–99. 
350 Id. at 501–02. 
351 26 U.S.C. § 501(c)(3) (2006); Todd Brower, Note, Whose Voice Shall Be Heard? Lobbying 

Limitations on Section 501(c)(3) Charitable Organizations Held Constitutional in Regan v. Taxation 

with Representation, 28 ST. LOUIS U. L.J. 1017, 1018 (1984); Mayer, supra note 309, at 495–96. 
352 26 U.S.C. § 501(h) (2006). 
353 Mayer, supra note 309, at 493–96. 
354 Christian Echoes Nat’l Ministry, Inc. v. United States, 470 F.2d 849, 854 (10th Cir. 1972);  

Slee v. Comm’r of Int’l Revenue, 42 F.2d 184, 185 (2d Cir. 1930) (Judge Learned Hand explained that 
political activity is not appropriate for organizations that purport to exist for an “exclusively charitable” 

purpose). 



 

46 CONNECTICUT PUBLIC INTEREST LAW JOURNAL [Vol. 12:1 

 

501(c)(3) of the International Revenue Code notes that a charitable 

organization is engaged in lobbying if a significant portion of its activities 

are “carrying on propaganda, or otherwise attempting, to influence 

legislation.”
355

  Yet, many organizations may not even have a mission 

without being able to offer political discourse.
356

 

It is not only the political branches of government that balanced 

corporate and citizen interests.  During the 1960s and 1970s, the U.S. court 

system began to favor plaintiff’s rights in tort cases.
357

  An ideological 

battle ensued -- corporate interests maintained the court system overreacted 

and undermined competitiveness and corporate viability, while plaintiff 

rights advocates claimed corporate interests were using lobbyists and 

public relations to unleash propaganda to circulate myths and to exaggerate 

the perceived need for tort reform initiatives.
358

  Haltom and McCann 

asserted that “conservative tort reformers have dominated the social 

construction in tort law” and that the media is complicit in propagating 

“distorted antitort tales while neglecting sociolegal scholars’ more realistic 

portrait of the system.”
359

  Similarly, Ralph Nader wrote that corporations 

moved for “restrictions on tort law . . . through malicious propaganda that 

we are an overly litigious society in hopes that people will not pursue their 

otherwise valid claims.”
360

 The plaintiff is often characterized as 

undeserving of windfall lottery judgments and the victim is an ordinary, 

hard-working American.
361

  Emotive motifs espouse self-reliance, 

morality, and hard work and eschew free rides
362

 with “framing” that 

portrays plaintiffs as the beneficiaries of “frivolous lawsuits,” “jackpot 

awards,” and a “litigation lottery.”
363
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IV. CONCLUSION 

Government authorities marginalized freedom of expression rights of 

communists, socialists, labor and Leftist groups during the Red Scare eras 

and during wartime to the extent that individuals and groups might have 

impeded the war effort.  Much of the world was divided during the Cold 

War between communist ideology that favored collective rights, socialism 

that favored more public ownership of the economy and social programs, 

and capitalism that favored puissant property right protections and less 

government involvement in the economy.  The ideological impasse 

corresponded with perceived security threats. 

In the U.S., individuals and groups that sought to exercise free speech 

rights by advocating economic rights outside of dominant discourse or 

organizing into a collective group confronted restrictions.  During the Cold 

War, starting in the mid-1970s, business organizations were bestowed 

elevated rights.  The Cold War was foremost premised on security threats 

from weapon buildups, but did stigmatizing labels of communism and 

socialism and the praised label of capitalism chart the course for today’s 

political landscape and the role of corporations in political agendas?  

Without an antithetically incompatible ideology on property rights, would 

there have been security threats and a reason for the Cold War? 

Perhaps, if there is a prolonged era of nationalism and peril that affixes 

orthodox discourse, the characteristics of a political system are apt to 

derive from those societal values.  Perhaps the Supreme Court will 

approbate those dominant values in precedent and reasoning.  Moreover, 

the U.S. has a two-party dominant system, and both Democrats and 

Republicans represent positions that will get them elected.  Assuredly, 

citizens possess opposing viewpoints and political platforms forge a 

“market for loyalties,”
364

 but Americans have become more centrist on 

contentious issues
365

 and political candidates gravitate to middle-ground 

positions in accordance with the Median Voter Theorem.
366

  Likewise, 

scholars impute that increased wealth, commercialism, and entertainment 

breed an environment of distractions that contribute to apathy toward 

public affairs.
367
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Hence, while the superiority of globalization and market mechanisms 

should not be slighted, it is not evident that such advantages should 

mandate that economic entities wield elevated free speech rights within the 

political system.  In the same period, as business rights were upgraded, 

unions became less puissant but are still very active.
368

  The battle between 

the voices of workers and corporate management and their respective 

competing visions of economic prosperity culminated during the 1992 

presidential election with billionaire Ross Perot as a third-party candidate, 

claiming that NAFTA would undermine U.S. workers and have a lottery 

effect for U.S. corporations.
369

  After being elected, President Clinton 

divided his Democratic Party by signing NAFTA and the WTO.
370

  

Eventually, both Democrats and Republicans seem to have shifted to being 

more beholden to corporate America, which coincides with criticism 

surrounding corporate capture of government institutions, lobbying, and 

campaign contributions.  Even if the extreme ideological pole of 

communism lingers today predominantly as a punch line and Americans 

principally accept capitalist globalization as the engine of progress and 

economic prosperity, the many-decade long milieu of peril that was 

directed at the security threat from communist states may have ensconced 

negative attributes within American democracy that continue to compete 

with public will. 
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